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Agenda  No.    23. 


WAYNE  S,  WILLI AMSOM, 

Plaintiff-Appellee 
and  Cross-Appellant, 

▼s. 

McCANN  &  C0i'4PANY,  Inc., 

a  Corporation, 

Defendant-Appellant 
and  Cross-Appellee 

REYNOLDS,  P.  J. 


Appeal  from  the 
Circuit  Court  of 
Moultrie  County, 
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The  plaintiff,  Wayne  S.  Williamson,  was  the  ovmer  of  a  certain 
farm  in  Moultrie  County,  on  which  there  were  gravel  deposits.  The  de- 
fendant, McCann  &  Company,  Inc.,  was  a  contracting  firm,  doing  work  on 
the  roads  in  Moultrie  County  and  using  gravel  in  such  work.  In  filling 
certain  contracts  for  surfacing  roads  in  the  vicinity  of  the  farm  of 
the  plaintiff,  the  defendant  removed  gravel  from  the  farm  of  the  plain- 
tiff. In  19ifd  the  defendant  removed  gravel  from  the  farm  of  the 
plaintiff,  paid  for  it  and  no  question  was  raised  by  either  party.  At 
that  time,  the  farm  of  the  plaintiff,  or  rather  the  gravel  pit,  was 
under  a  gravel  lease  to  one  Clarence  Spencer.  Shortly  before  the  de- 
fendant took  any  gravel  in  194^,  from  the  land  of  the  plaintiff,  one 
Henry  Cummings  succeeded  Spencer  as  the  gravel  lessee.  After  removing 
the  gravel,  the  defendant  made  out  its  check  to  plaintiff,  mailed  it 
to  Henry  Cummings  and  this  check  was  divided  between  the  plaintiff 
and  Cummings.  There  is  some  dispute  as  to  whether  this  was  a  division 
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of  the  check  or  a  gift  to  Cuiranings  by  the  plaintiff.   The  plaintiff 
claims  it  was  a  gift  and  Cummings  claims  it  was  an  eq\ial  division. 
No  question  however,  as  to  the  payment  by  the  defendants  as  to  that 
gravel  is  made  in  this  suit. 

In  1951  the  same  Henry  Cummings  was  still  the  gravel  lessee  of 
the  farm  of  the  plaintiff.  The  defendant  company,  dealing  with 
Cummings,  agreed  upon  a  price  of  40  cents  per  cubic  yard  for  gravel 
to  be  removed  by  the  defendant  and  did,  under  that  agreement,  remove 
5,^02.4  cubic  yards  of  gravel  from  the  farm  of  the  plaintiff.  There 
were  two  pits  on  the  farm,  designated  in  the  pleadings  and  evidence 
as  Pit  No,  1  and  Pit  No,  2.  The  written  agreement  between  V/illiamson 
and  Cxjmmings  was  for  Pit  No.  1.  The  gravel  removed  by  the  defendant 
in  I94B  and  1951  was  from  Pit  No,  2,  There  is  evidence  that  the  owner, 
Dr.  Williamson,  was  on  the  ground  and  knew  that  the  gravel  was  being 
taken  from  Pit  No,  2,  and  that  he  raised  no  objection.  On  the  basis 
of  the  agreed  price  between  the  defendant  company  and  Cummings,  the 
defendant  paid  by  check,  $2,000.00  and  tendered  a  later  check  for 
#320,90,  which  would  be  full  payment  for  5,^02.4  cubic  yards  of  gravel 
at  the  agreed  price  of  40  cents  per  cubic  yard.  The  check  of  $2,000.00 
was  made  out  to  Cummings  and  upon  receipt,  Cummings  notified  the  plain- 
tiff he  had  the  check.  There  was  some  conversation  that  it  was  a  nice 
Christmas  present  and  the  plaintiff's  reply  that  it  was  not  a  present 
to  him  but  merely  a  business  transaction,  Ciimmings,  at  the  time  of 
the  conversation  with  the  plaintiff,  did  not  have  the  check  with  him 
and  told  the  plaintiff  he  would  either  cash  the  check  and  issue  his 
check  to  the  plaintiff  for  |1,000.00,  one  half  of  the  anount  of  the 
check,  or  the  plaintiff  could  have  the  check  and  give  him  (Cummings) 
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a  check  for  1^1,000.00.  Then  it  is  the  testimony  that  the  plaintiff 
said  to  Cummings:   "Put  it  in  the  bank".  Cximmings  did  put  the  check 
in  the  bank  and  placed  to  the  credit  of  the  plaintiff,  ^1, 000. 00  and 
took  the  other  |1,000.00  for  his  own.  This  transaction  was  in  November 
1951.  About  one  week  later,  the  plaintiff  wrote  a  registered  letter 
to  the  defendant  company,  protesting  the  removal  of  the  gravel  and 
negating  any  authority  of  Cummings  to  sell  the  gravel.  Up  to  this 
point  there  is  no  evidence  that  the  plaintiff,  at  any  time,  had  pro- 
tested, objected  to,  or  in  any  way  evidenced  anything  contrary  to  the 
apparent  understanding  and  agreement  between  him  and  Cummings,  that 
Cummings  was  the  gravel  lessee  not  only  of  Pit  No.  1,  but  of  the  whole 
farm.  In  fact  there  is  evidence  that  he  at  one  time  told  Cummings  that 
he  would  never  run   out  of  gravel,  that  "there  was  gravel  all  over  that 
farm" • 

The  original  suit,  brought  in  July  1952,  against  the  defendant 
company,  was  a  two  count  complaint,  charging  the  defendant  company  with 
trespass.  The  amount  sought  per  yard  of  gravel  in  the  original  suit, 
was  fifty  cents  per  cubic  yard  of  gravel,  and  for  damages.  This  was 
later  amended  to  ^1,00  per  cubic  yard.  To  this  complaint  the  defendant 
filed  an  answer  denying  all  material  allegations  of  the  complaint,  and 
also  filed  three  affirmative  defenses,  the  substance  of  said  special 
affirmative  defenses  being  that  the  plaintiff  had  held  out  Cummings  as 
one  authorized  to  sell  the  gravel  and  that  the  plaintiff  was  estopped 
to  deny  the  authority  of  Cummings,  The  coxirt  heard  the  evidence  without 
a  jury,  and  after  hearing  the  evidence  rendered  an  oral  opinion,  which 
was  transcribed  and  is  a  part  of  the  record,  and  in  that  opinion,  held 
for  the  defendant  company,  on  the  evidence.  The  court  however,  in  its 
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opinion,  stated  that  if  the  complaint  was  amended  by  adding  a  count  of 
"implied  contract",  the  plaintiff  would  be  entitled  to  judgment.  The 
plaintiff,  thereafter,  upon  leave  granted,  filed  the  su.^gested  aaend- 
ment  or  Count  III  of  the  complaint  and  the  court  then  entered  Judgment 
for  the  plaintiff  for  .$2,200.00.  ?rom  that  Judgment  the  defendant 
appeals  to  this  court  and  the  plaintiff  has  filed  cross  appeal,  appeal- 
ing from  the  judgment  denyin,'^  the  claim  of  the  plaintiff  under  Counts 
I  and  II  of  the  complaint. 

Any  decision  of  this  cause  must  revolve  around  the  actions  of  the 
plaintiff  in  leasing  the  land  on  which  the  gravel  v/as  located  in  the 
first  instance,  his  knowledge  that  the  gravel  was  being  removed,  his 
actions  in  taking  the  money  in  payment  of  the  first  lot  of  gravel  re- 
moved by  the  defendant  company,  and  his  actions  upon  the  atte.-npted  pay- 
ment for  the  second  lot  of  gravel. 

There  does  not  seem  to  be  much  question  that  the  plaintiff  knew 
of  the  removal  of  the  first  lot  of  gravel.  He  knew  it  was  being  removed 
from  Pit  No.  2,  which  under  the  terms  of  his  agroement  with  Cummings, 
was  not  covered.  Yet  he  accepted  the  money  paid  by  the  defendant  company, 
and  either  gave  as  a  gift  or  divided  the  proceeds  with  Cummings,  on  a 
fifty-fifty  basis.  There  does  not  seem  to  be  any  question  that  the 
plaintiff  was  on  the  ground  at  the  start  of  the  second  removal  of  gravel, 
either  immediately  before  or  shortly  after  the  start;  that  he  saw  the 
equipment  of  the  defendant  company  there;  that  he  talked  with  officers 
or  agents  of  the  defendant  company,  and  voiced  no  objection;  that  there 
was  some  conversation  about  a  drag  line  the  plaintiff  wanted  to  rent, 
but  nothing  to  indicate  to  anyone  that  he  was  not  willing  for  the  con- 
tract to  go  through  as  agreed  between  Cummings  and  the  defendant  company. 
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The  evidence  further  shows  that  when  the  ^^2, 000. 00  check  was  called 
to  his  attention,  he  instructed  Cuinaiings  to  put  the  whole  check  in 
the  bank.  At  that  time  he  did  not  voice  or  indicate  in  any  way,  any 
objection  to  the  removal  of  the  gravel  upon  the  terma  agreed  upon 
between  Cuiarflings  and  the  defendant  company.   These  facts  not  being 
disputed,  the  only  question  that  remains  to  be  decided  by  this  coiirt 
is  to  determine  what  effect,  if  any,  the  facts  had  on  the  agreement 
between  Cummings  and  the  defendant  company.  If  by  such  actions  or 
lack  of  action  or  objections,  the  plaintiff  held  out  Cummings  as  his 
agent  or  lessee,  he  would  be  estopped  to  come  into  court  now  and  re- 
fute such  agency  or  lease.  If  such  actions  or  lack  of  objections 
constituted  Cummings  as  his  agent  or  lessee,  then  there  could  be  no 
implied  contract  between  the  plaintiff  and  the  defendant.  A  decision 
on  this  point  will  dispose  of  the  appeal  and  the  cross-appeal  at  the 
same  time. 

Defendant  cites  Northern  Illinois  Coal  Corp.  v.  Cryder.  361  111, 
274,  237.  In  that  case,  a  Airs.  Cryder  held  herself  out  as  the  "manag- 
ing heir"  of  the  premises,  and  held  herself  out,  with  the  knowledge 
and  consent  of  the  other  owners,  as  their  agent,  with  full  power  to 
attend  to  the  business  matters  connected  with  said  premises.   The 
court  there  said:   "Where  the  principal  knowingly  permits  another  to 
hold  himself  out  as  his  agent  and  the  agent  in  that  capacity  exercises 
authority,  the  principal  is  bound  to  the  same  extent  by  the  authority 
assumed  and  exercised,  with  the  apparent  authority  of  the  principal, 
as  by  the  authority  actually  granted.  And  this  may  relate  to  a 
series  of  transactions  as  well  as  to  a  single  transaction."  In  this 
case,  in  the  matter  of  the  first  gravel  removed  by  the  defendant 
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couii>any,  the  plaintiff  permitted  CuxaiaingB  to  sell  from  Pit  No,  2,  and 
the  defendant  company  to  remove  and  pay  for  gravel  that  was  not  cover- 
ed by  the  written  agreement  between  the  plaintiff  and  Cumminga.  tbm 
plaintiff  received  a  check  in  full  for  the  amount  of  gravel  removed, 
and  either  divided  it  with  Cumnings,  or  to  use  his  own  language, 
gave  to  Cummings  one-half  of  the  proceeds  as  a  gift,   iirhether  or  not 
a  gift,  there  was  no  notice  to  the  defendant  company  that  it  was  not 
justified  in  dealing  with  Cummings  and  that  Cummings  did  not  have 
authority  to  sell  gravel  from  Fit  No,  2,  By  his  silence  and  accept- 
ance of  the  money,  the  plaintiff  permitted  Cummings  to  hold  himself 
out  to  the  defendant  company  as  the  agent  or  lessee  of  the  plaintiff, 
not  only  for  Pit  No,  1  but  for  Pit  No,  2  as  well.   The  actions  of 
the  plaintiff,  when  he  went  on  the  land  and  saw  the  defendant  company 
either  removing  or  getting  ready  to  remove  the  second  lot  of  gravel, 
further  constitutes  a  holding  out  of  Cummings  as  his  lessee  or  agent. 
According  to  evidence  which  is  not  disputed,  the  plaintiff  was  there, 
saw  the  men  of  the  defendant  company  working,  and  said  nothing.  Did 
the  failure  of  the  plaintiff,  in  the  first  instance,  in  permitting 
the  sale  of  the  first  lot  of  gravel  and  receiving  without  objection 
the  money  therefor,  and  the  failure  to  object  when  on  the  ground  and 
seeing  with  his  own  eyes  the  removal  or  preparation  for  removal  of 
the  second  lot  of  gravel  by  the  defendant  company,  ratify  the  actions 
of  Cummings  in  selling  from  a  pit  he  did  not  have  specific  authority 
over?  We  think  it  did.  Ratification  need  not  be  express.  It  may  be 
shown  and  proved  by  circumstances,  or  by  acquiescence,  American  Car 
and  Foundry  Co.  v.  The  Industrial  Commission,  335  HI.  322,   In  that 
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case  the  court  used  this  language:  '' 'if  one,  not  assuming  to  act  for 
himself,  does  an  act  for  or  in  the  name  of  another  upon  an  assuBption 
of  authority  to  act  as  an  agent  of  the  latter,  even  though  without 
any  precedent  whatever,  if  the  person  in  whose  name  the  act  was  per- 
formed subsequently  ratified  or  adopted  what  has  been  done,  then  the 
ratification  relates  back  and  supplies  the  original  authority  to  do 
the  acti'  ♦-«*  It  is  not  necessary  that  a  ratification  be  express.  It 
may  be  proved  by  circumstances  or  be  inferred  from  acquiescence  after 
ratification." 

In  the  case  of  Freeport  Journal -Standard  Pub.  Co.  v.  Ziv  Co., 
345  111.  App.  337,  while  this  is  the  case  of  a  corporation,  does  set 
forth  the  doctrine  of  estoppel  applicable  to  this  case,  at  page  349. 
There  the  court  said:   'a  corporation  which,  by  its  voluntary  act, 
places  an  officer  or  agent  in  such  a  position  or  situation  that  persons 
of  ordinary  prudence,  conversant  with  business  usages  and  the  nature 
of  the  particular  business,  are  justified  in  assuming  that  he  has 
authority  to  perform  the  act  in  question  and  deal  with  hia  upon  that 
assumption  is  estopped  as  against  such  persons  from  denying  the 
officer's  or  agent's  authority.^   This  rule  is  also  set  forth  in  the 
case  of  Lambert  v.  Dabbs,  302  111.  App.  400.  Where  one  stands  by, 
as  Dr.  Williamson  did  in  this  case,  and  sees  another  about  to  take 
gravel  from  his  gravel  pit,  and  fails  to  assert  his  title  or  opposition 
to  the  taking,  he  will  be  estopped  afterwards  from  asserting  his  rights, 
Moore  v.  Gilmer,  353  111.  420;  Harmony  V/ay  Bridge  Co.  v.  Leathers,  353 
111.  37S;  Oliver  v.  iioss,  2S9  111.  624;  Kelson  v.  Burns,  255  111.  App. 
314.  While  the  facts  in  these  last  cited  cases  are  not  in  point  with 
the  facts  in  this  case,  the  law  as  enunciated  is  applicable. 
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The  plaintiff  in  his  brief,  takes  the  position  that  a  trespas* 
on  the  part  of  the  defendant  company  took  place.  Eut  there  is  no  erl- 
dence  of  such  a  trespass,  and  the  trial  court  correctly  held  that  there 
was  no  trespass.  The  defendant  company  was  dealing  vdth  a  person  wtio 
had  acted  before  as  agent  for  the  principal.  The  actions  and  conduct 
of  the  plaintiff  led  the  defendant  company  to  assume ,  on  the  basis  of 
its  previous  dealings,  that  Cuimnings  was  still  the  gravel  lessee  and 
authorized  to  do  business  for  the  plaintiff,  and  the  plaintiff  did 
nothing  to  correct  the  error,  if  it  wavS  error.  The  plaintiff  pleaded 
the  Statute  of  Frauds  but  that  is  not  applicable,  since  this  was  a  com- 
pleted transaction.   The  Statute  of  Frauds  only  applies  to  executory 
contracts,  Cleveland,  Cincinnati,  Chicago  &  St,  Louis  railway  Co.  v. 
Wood ,  189  111.  352.  Here  there  was  a  completed  contract.   The  defendant 
company  had  removed  all  the  gravel  it  needed  and  was  ready  to  pay.   The 
Statute  of  Frauds  can  not  be  invoked. 

In  view  of  the  facts  in  this  cause,  it  is  apparent  that  the  plain- 
tiff acquiesced  in  the  agreement  made  by  Cummings  for  the  sale  of  gravel 
to  the  defendant  company  at  40  cents  per  cubic  yard.   The  plaintiff  had 
the  opportunity  in  ample  time  to  have  prevented  substantial  injury  to 
himself,  by  speaking  up  when  he  saw  the  crew  of  the  defendant  company 
and  its  machinery  on  his  land,  either  taking  or  getting  ready  to  take 
the  gravel.  Fie  chose  to  remain  silent.  He  cannot  now,  come  into  court 
and  while  accepting  the  benefits  of  such  an  agreement  made  with  his 
acquiescence,  renounce  it  and  demand  more.  He  is  estopped  to  deny  the 
authority  of  Cummings  by  his  actions. 

As  to  the  implied  contract,  we  think  the  decision  of  the  trial 
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court,  allowing  the  plaintiff  to  amend  his  complaint  and  plead  an  im- 
plied contract  was  in  error.  If  there  was  no  trespass,  ana  the  trial 
court  so  held,  then  the  contracts  made  by  Cummings,  with  the  defendant 
company,  which  was  by  his  actions  or  lack  of  denial,  ratified  by  the 
plaintiff,  govern  and  there  can  be  no  implied  cont,ract.   The  intent 
stated  by  the  trial  court  was  to  allow  the  plaintiff  to  plead  so  as  to 
conform  the  pleadings  to  the  proofs.  Lut  there  is  no  proof  of  any 
implied  agreement  between  the  parties,  and  if  Henry  Cummings  was  the 
lessee  of  the  gravel  pit,  either  expressly  or  by  implication,  then 
there  can  be  no  implied  agreement  between  the  plaintiff  and  tee  de- 
fendant company. 

The  judgment  of  the  trial  court  finding  for  the  defendant  on  Counta 
I  and  II  of  the  amended  complaint  is  affirmed.  The  judgment  in  favor 
of  the  plaintiff  on  Count  III  of  the  amended  complaint  is  reversed  and 
judgment  entered  here  for  defendant. 

Affirmed  in  part,  reversed  in 
part  and  judgment  entered  here. 
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STATE  Of  ILLINOIS 
APPELLATE  COUtiT 
THIKD  DISTalCT. 

P'ebruary  Term,   A.   D.    1954. 


General  No,   9929. 


Agenda  No,  26, 


In  tao  Matter  of  the  Estate 
of  Elizabeth  Truitt,  deceased. 


# 


# 


STANLEY  B.  BALBACH,  as  Adminis- 
trator of  the  Estate  of  Elizabeth 
Truitt,  deceased, 

Plaintiff-Appellee , 

vs. 

HENRY  3KA,NIJ0N  et  al.. 

Defendants, 

ROBERT  TRUITT,  BESSIE  YOUNG, 
DAISY  niLL^it,  OWEN  TRUITT  and 
ORVILLE  TRUITT, 

Defendants-Appellants, 


Appeal  from  the 

County  Court  of 

Champaign  County, 


f  2    I.A.^J  42 


REYNOLDS,  P,  J. 

This  is  an  appeal  from  an  order  of  the  County  Court  of 
Champaign  County  to  sell  real  estate  to  pay  debts  in  the  estate  of 
Elizabeth  Truitt,  deceased, 

Elizabeth  Truitt  died  intestate,  a  resident  of  Champaign 
County,  Illinois,  on  February  3,  1940,  leaving  surviving  her  Robert 
Truitt,  her  husband,  and  Bessie  Young,  Daisy  Miller,  Owen  Truitt 
and  Orville  Truitt,  her  children,  as  her  only  heirs  at  law. 
During  her  lifetime  Elizabeth  Truitt  was  a  recipient  of  Old  Age 
Assistance  from  the  State  of  Illinois  through  the  Illinois  Public 
Aid  Commission  and  the  sums  so  received  by  her  as  Old  Age  Assistance 
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J    were  never  repaid  to  the  State  of  Illinois.  At  the  time  of  her 

death,  Elizabeth  Truitt  was  seized  in  fee  simple  of  the  real  estate 
involved  in  these  proceedings.  The  real  estate  was,  at  the  time  of 
Elizabeth  Truitt' s  death,  occupied  by  her  and  her  husband,  Robert 
.^^  Truitt,  as  a  homestead.   After  the  death  of  Elizabeth  Truitt,  her 
husband,  Robert  Truitt,  continued  to  occupy  the  real  estate  involv- 
ed here  as  a  homestead  until  November,  1950,  when  he  was  reinoved  to 
a  hospital,  after  which  he  no  longer  occupied  the  premises  in 
question.  In  February,  1952,  Robert  Truitt  notified  the  Illinois 
Public  Aid  Commission  that  he  had  conveyed  his  interest  in  the  real 
estate  and  had  no  further  intention  of  occupying  it  as  a  homestead. 
The  Illinois  Public  Aid  Commission  then  requested  appellee,  Stanley 
B.  Balbach,  as  Public  Administrator  of  Champaign  County,  to  petition 
for  letters  of  administration  upon  the  estate  of  Elizabeth  Truitt, 
deceased,  and  such  petition  was  filed  on  February  15,  1952.   Appell- 
ants filed  their  motion  to  dismiss  the  petition  for  letters,  which 
motion  was  denied,  and  letters  of  administration  were  issued  to 
appellee  on  March  19,  1952.  The  claim  of  the  Illinois  Public  Aid 
Commission  for  the  amount  Elizabeth  Truitt  had  received  as  Old  Age 
Assistance  was  filed  in  the  estate  and  was  allowed.  Appellee,  as 
administrator,  filed  an  inventory  showing  no  personal  property  and 
a  statement  showing  a  deficiency  of  personal  property  to  pay  debts 
and  costs  of  administration.  Subsequently,  appellee,  as  adminis- 
trator, filed  a  petition  to  sell  real  estate  to  pay  debts  and  app- 
ellants filed  their  motion  to  strike  the  petition  to  sell  real 
estate,  alleging  that  the  petition  was  barred  by  Paragraph  379, 
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Chapter  3,  Illinois  Revised  Statutes,  for  the  reason  that  the  petition 
was  filed  more  than  seven  (7)  years  after  the  death  of  the  decedent 
and  that  the  petitioner  was  guilty  of  laches.   The  motion  to  strike 
was  denied  and  the  petition  was  granted  and  an  order  to  sell  the  real 
estate  involved  here  to  pay  debts  was  entered  on  April  d,  1953* 

Hobert  Truitt,  Bessie  Young,  Daisy  Killer,  Owen  Truitt  and 
Orville  Truitt  bring  this  appeal. 

Appellants  contend: 

(1)  That  the  granting  of  letters  of  administration  and  the  order 
to  sell  real  estate  was  error  because  appellee  was  guilty  of  laches, 
and 

(2)  That  the  order  to  sell  real  estate  to  pay  debts  was  enter- 
ed contrary  to  the  provisions  of  Paragraph  379>  Chapter  3,  Illinois 
Revised  Statutes. 

As  to  the  contention  that  appellee  is  guilty  of  laches,  the 
only  ground  advanced  to  support  that  contention  is  that  appellee 
did  not  commence  the  proceedings  complained  of  until  twelve  years 
after  the  death  of  Elizabeth  Truitt.  There  is  no  showing  that  this 
lapse  of  time  prejudiced  appellants  or  that  their  position  would  have 
been  different  had  the  proceedings  been  commenced  earlier.  Mere 
passage  of  time  does  not  constitute  laches  but  it  must  also  appear 
that  the  party  claiming  laches  has  been  injxired  or  prejudiced  by  the 
delay.  Brandt  v.  Phipps.  39^  111.  296.  Rogers  v.  Barton.  3^6  111. 
244.  Section  5-4  of  the  Public  Assistance  Code  (Paragraph  440-4  of 
Chapter  23,  Illinois  Revised  Statutes]  provides  in  pertinent  part  as 
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follows:  "On  the  death  of  a  oerson  who  has  been  a  recipient  the 
total  amount  oald  iinder  this  article  shall  be  filed  and  allowed  as 
a  claim  against  the  estate  of  such  oerson;   provided,  hovrever,  that 
no  clP-in  of  the  State  si;all  be  enforced  against  any  real  estate  of  a 
recipient  while  It  is  ocouoled  as  a  homestead  by  his  surviving  spouse, 
*♦*  If  no  oXalips  by  other  creditors  hare  been  filed  against  the  estate, 
or,  if  such  claims  have  been  filed,  they  remain  dormant  for  failure 
of  oroseoutlon  or  failure  of  the  claimant  to  compel  administration  of 
the  estate  for  tlie  ouroos.-?  of  payment.  **♦  • 

In  view  of  tills  statutory  prohibition  a/^alnst  enforcement  of 
the  cl£l/n  Lnvolved  here  during  the  tlrne  that  Robert  Trultt,  as  sur- 
viving spouse  of  Elizabeth  Trultt,  the  decedent,  occupied  the  orem- 
ises  as  a  homestead,  it  would  seem  that  the  delay  complained  of  hej^e 
does  not  constitute  laches.  Laches  Is  not  available  as  a  defense 
against  the  sale  of  a  decedent's  real  estate  to  pay  debts  where  the 
delay  is  satisfactorily  explained.   :^eters  v.  Peters .  3^2  111.  Aop, 
270.   The  statutory  ^prohibition  against  enforce-ent  of  the  claim  of 
the  Illinois  -"^iblio  Aid  ConmlsRlon  dxirlng  the  period  of  the  occup- 
ancy of  these  ^remises  as  a  homestead  by  Robert  Trultt,  as  surviving 
spouse  of  the  decedent,  is  sufficient  to  satisf-actorlly  explain  the 
delay  comolalned  of  here. 

Apoellants  also  contend  that  the  order  to  sell  real  estate 
entered  belov?  violates  the  proviso  of  ?aragra-oh  379,  Chapter  3,  Illinois 

Revised  Statutes,  which  orovides  In  pertinent  oart,  *  *♦*,  provided, 

the 
after  the  exoiratlon  of  seven  (7)  years  fron/date  of  death  of  a 

decedent,  or  after  the  expiration  of  such  additional  time  as  nay  be 


allovred  by  the  Probate  Cornet  lor  ,^ood  cause  ehowr.  unon  petition  filed 
by  any  Interested  oarty  .nthln  said  seven  (7)  year  period  or  any  ex- 
tension tliereof,  no  real  estate,  or  Interest  therein,  to  which  the  c^e- 
oedont  had  claln,  or  title,  shall  be  sold  or  rnort^.^ed  for  the  puroose 
Of  -.aylng  expenses  of  administration  or  claims  a^^alnst  the  estate. 
The  seven  (7)  year  .^riod,  with  resoeot  to  decedents  vrho  8h£..ll  ha.Te 
died  orlor  to  the  effective  date  of  this  Act,  shall  be  conot^ted  from 
the  effective  date  of  this  Act.  -*  -  This  nrovlso  .as  eooroved  as  an 
amend^^ent  to  Paragraph  3-^9,  Chapter  3,  Illinois  :ievlsed  f.tatutes.  on 
^  July  25,  19^5.   Aooellants  contend  that  the  claim  Involved  here  is 
barred  by  these  -provisions  since  the  .etltlon  to  sell  real  estate  to 
pay  debts  iras  not  filed  within  the  time  limit  orescribed. 

^'ithout  nassing  uoon  the  m^estion  whether  this  ^.nended  proviso 
to  Paragraph  379,  Chapter  3,  Illinois  Hevlsed  Ftatvtes,  ta^es  effect  as 
Of  July  25,  1Q45,  the  date  of  the  a:.endment,  or  as  of  Jan^^.^y  1,  19^, 
the  effective  data  of  the  orobate  act  of  ^hlch  it  is  a  -,art,  it^se^ns' 
apparent  that  this  nrovlso  is  a  statute  of  Unltation.   -o^Iver,  It 
also  apoears  that  Section  5-^  of  the  Public  Assistance  Code  (-a^^raoh 
^^0.4,  Cha-^ter  23,  Illinois  Revised  statutes)  provides  In  part.  "  «♦ 
no  claim  Of  the  state  shall  be  enforced  against  any  real  estate  of 
a  recipient  while  it  is  ocouoied  as  a  homestead  by  his  surviving 
spouse,  -s  If  no  clains  by  other  creditors  have  bee.  filed  a^lnst 
the  estate,  —  The  undisputed  facts  here  shoK  that  .he  orooerty  in- 
volved was  occupied  as  a  homestead  by  Eobert  .'rt,.ltt  fron  the  date  of 
Elizabeth  Trultfs  death  ou  February  3,  19^0,  until  -^ovenber,  1950. 
a-nd  that  the  Illinois  >tibllc  Aid  aonmlssion  was  not  notified  that  ' 
Robert  Trultt  had  conveyed  his  Interest  in  the  orooerty  and  relinquished 
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his  homestead  rl/rhts  until  Pebimnry,  195?.  There  Ib  nothing  to  In- 
dicate that  any  other  creditor  souf^ht  payment  of  any  claim  against 
the  estate  during  this  tine  and  it  ar)pear8  that  the  claim  Involved 
here  could  not  have  been  enforced  because  of  the  statutory  prohibition 
during  the  neriod  of  Robert  Truitt's  occuoancy  of  the  property  as  a 
homestead.   It  is  fundamental  that  t}ie  time  limited  for  the  oomnence- 
nent  of  actions  is  stayed  du.rinf?;  the  time  such  commencerient  is  oro- 
hibited  by  stattite.  Para?Tra->h  2^,  Chaoter  83,  Illinois  Revised  Statutes. 
Applying;  the  general  rule  that  limitations  do  not  run  while  aotlon 
is  prohibited  by  stattite,  it  is  aoparent  that  it  nakes  no  difference 
whether  the  amending  ^iroviso  to  Paragrai^h  3^9,  Chapter  3,  Illinois  Re- 
vised Statutes,  took  effect  as  of  the  date  of  its  aooroval,  July  25, 
19^-5,  or  as  of  January  1,  19^■0 ,   the  effective  date  of  the  probate  act 
of  v'hich  the  orovlso  is  a  part.   In  either  case,  the  petition  for  an 
order  to  sell  real  estate  to  pay  debts  coraolained  of  here  was  filed 
and  the  ord.er  entered  within  the  seven  (?)  year  limitation  contained 
in  the  oroviso  to  Paragraph  379,  Chapter  3,  Illinois  Revised  Statutes, 
as  extended  by  the  'period  of  t}ie  statutory  nrohibltion  against  en- 
forcement of  the  claim  on  which  the  petition  and  order  were  based  and 
therefore,  the  Judgment  of  the  court  below  was  correct  and  should  bo 
affirmed. 

Affirmed. 

Mr.  Justice  Hibbs  took  no  ^art  in  the  consideration  or 
decision  of  this  case. 
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General  No.    9925 


STATE   OF   ILLINOIS 
APPELLATE    COURT 
THIRD   DISTRICT. 


February  Term,    A.D.    195ii 


3  'i^  y 


Agenda  .Vo.  22 


Ernest  B.  Dabbs, 

Plaintiff -Appellee, 


vs 

Freda  Dabbs, 

CARROLL,  J. 


Defendant -Appellant 


Apoeal  fro« 
circuit  Court  of 
Jersey  County 


2    I.A.^'43 


On  December  17,  1952,  the  plaintiff,  hrneat  3,  Dabbs,     "^ 
was  granted  a  decree  of  d'vorce  froiii  his  wife,  Freda  Dabbs, 

From  the  statement  of  facts  of  the  parties  and  on  which 
they  are  in  agreement,  it  aopears  that  the  complaint  was  filed 
Kerch  12,  1952,  and  that  thereafter  nTuaerous  pleadings  were  filed. 
The  record  shows  the  filing  on  December  17,  l'^^?*  of  a  second 
air;ended  complsint  charging  the  defendant  with  extreme  and  repeated 
cruelty.  On  that  date  the  defendant  answered,  the  cause  was  heard 
anc  a  decree  entered. 

In  addition  to  ordering  dissolution  of  the  marriage  con- 
tract, the  decree  fixed  custody  of  the  children  of  the  parties  and 
provided  for  payment  of  cliild  support  by  the  plainti-f'f.   After  recit- 
ing a  finding  that  the  parties  had  reached  a  complete  agreement 
respecting  their  property  rights,  certain  items  of  personal  property 
were  awarded  to  the  defendant. 


On  December  1^,    195^2,  the  defenrisnt,  throu(7h  counsel  who 
did  not  represent  her  on  the  trlfll,  f^led  e  niotlon  to  vacate  the     I 
decree.   The  grounds  alleged  ther-ln  are  that  a  fraud  was  coajj^ltted 
upon  the  court  in  that  It  was  rolaled  Into  believing  the  defendant 
to  be  fr,uilty  of  extreme  and  repeated  cruelty  by  false  testimony  of 
the  plaintiff  and  his  wltm^sses;  that  a  fraud  was  comsiltted  upon 
the  defendant  in  that  the  court  did  not  consider  the  property  settlement 
Into  which  she  h.^d  enter.-d.  In  that  pla?ntiff»8  wltne33'=»8  were  oer- 
mltted  to  tell  only  half  or  partial  tratha  and  in  that  TTiaterial 
relief  for  the  petitioner  Is  wantlns;  in  the  decree;  that  a  ^raud 
was  committed  upon  the  witnesses,  Herold  and  Virginia  Dabba,  children 
of  the  parties,  who  testified  for  the  plaintiff;  and  that  a  fraud 
has  been  coirimltte?  in  the  cause  by  the  entry  of  the  decree  which  Is 
wholly  linconscionable  In  the  adjusting  of  the  property  rights  of 
the  parties,  falls  to  grant  her  alimony  and  does  not  compensate 
petitioner  for  losses  sustained  by  her  in  the  severance  o-f   the  mar- 
riage relationship.   The  plaintiff  ansvcered  the  petition  enyln^ 
all  charges  o"  fraud.   Upon  a  hearing  the  court  denied  th?  r^etition 
of  defendant  and  this  sgjpeal  followed. 

The  defendant  here  -ontends  that  the  decree  should-  be 
reversed  for  the  reason  that  (1)  plaintiff  failed  to  prove  his  case 
as  a  matter  of  law  and  (2)  that  a  fraud  was  perpetrated  upon  the 
court  to  Induce  it  to  enter  the  decree  in  cp.iestion. 

Determination  as  to  •  hether  there  is  merit  in  defendant's 
claim  that  the  plaintiff  failed  to  prove  his  case  requires  consider- 
ation of  the  evidence  in  the  record.   The  plaintiff's  evidence  con- 
sists of  his  testimony  and  that  of  Virginia  and  Harold  Dabbs,  a'dult 
I  children  o^  the  parties.   Without  extensively  detailing  the  same, 
I  this  testimony  was  to  the  effect  that  .defendant  was  add':cted  to  I'its 
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of  anger  tov.ards  the  plaintiff;  that  on  two  apoclfic  occasions,  whila 
In  a  fit  of  an  ,er,  the  .''e'^endant  oofrjnltted  acts  of  physical  rlolence  '' 
upon  the  plaintiff;  thnt  thes';  9ct8  vern   accompanied  by  the  use  of 
profane  and  obscene  lan^ruage  tov/a]-*is  the  plaintiff;  that  on  other 
oceaalona  the  defendant  had  atnack  the  plalntl'f'f  anJ  that  defendant's 
anger  an<  attacks  upon  the  plalntl "f  were  unprovoked.   Ho  eTldence 
was  o^'fered  by  the  defenJant, 

Whether  the  evidence  produced  on  the  trial  was  aa^^lclent 
to  establish  the  char(i,e  of  extreme  and  repeated  cruelty  es  made 
against  the  defendant  In  the  cause  was  a  question  of  fact  to  be 
deteriained  by  the  chancellor.   Entreme  ani  repeated  cruelty  is  not 
susceptible  of  a  rigid  definition.   It  means  acts  of  physical  vio- 
lence causing  bodily  harm  but  each  case  must  be  judged  upon  its  own 
facts.   Teal  v.  Teal.  32if  111.  20?;  \Jbtc   v.   ard.  103  HI.  kll • 
As  evidenced  by  the  decree,  the  alle.^ations  of  the  coitrplaint  were 
found  to  have  been  proven.   This  court  would  not  be  warranted  in 
disturbing,  such  finding  unless  it  can  be  said  to  be  clearly  r.nd  mani- 
festly against  the  v-elght  of  the  evidence.   Le-.-'is  v.  Lewis,  316 
111.  kh";   Mcaau.^y^y  v.  KcCrau^.h'jy,  I4.IO  111.  596;  riuelzo  v.  Guelzo, 
292  111.  App.  l!^!.  Tae    testimony  of  the  plaintiff  and  his  witnesses 
was  not  disputed  or  contradicted.   If  it  is  vrorthy  o*"  belief,  then  it 
must  be  said  to  constitute  substantial  evidence  fairly  supoorting 
the  dec'sion  reached  by  the  trial  court.   The  credibility  of  the 
witnesses  and  the  \;eight  o*"'  their  testimony  as  proof  of  the  facts 
sought  to  be  established  thereby  were  matters  for  the  chancellor. 
Havin7,  the  advanta.^e  of  observing  the  witnesses  as  they  testified, 
he  v/as  in  a  better  position  to  judge  these  factors  than  is  thio  court. 
Louiks  V.  Lou4ks.  31^.3  111.  App.  1S5.   On  this  record  there  aopears 
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to  be  no  reason  to  doubt  the  sufficiency  of  plaintiff's  evidence  to    ^ 
sustain  the  decree. 

There  remains  for  conalderstlon  the  defendant's  theory 
that  a  fraud  was  perpetrated  upon  the  trial  court  to  Induce  It  to    ' 
enter  the  decree.   This  theory  can  only  be  sustained  If  the  record    i 
contains  clear  an  i  satisfactory  proof  of  the  perpetration  of  such 
fraud.   The  char  es  o^  fraud  luaie  in  the  defendant's  petition  to    (^ 
vacate  the  decroe  are  In  substence  that  the  decree  dissolving  the 
marriage  bonds  and  approving  the  property  settlement  between  the 
parties  rests  upon  false  testimony  -Iven  by  plaintiff's  witnesses.   " 
The  petition  fails  to  set  up  any  other  facts  constituting  the  alleged   '' 
fraud  upon  the  court, 

A  decree  i^ill  not  be  set  aside  merely  because  It  was  ob- 
tained by  false  evidence.   Evans  v.  Woodsworth.  213  111.  kOk.      It 
cannot  be  said  that  ^raud  is  practiced  upon  a  court  where  its  find- 
ings and  jud-ment  rest  upon  legal  and  sufficient  evidence,  however 
false  it  may  be.   Bohiaar.  v.  VJilson,  61;  111.  App.  73. 

There  Is  no  suggestion  in  the  defendant's  petition  that 
she  was  prevented  from  maklnrr,  a  defense  on  the  trial  because  of  any  fraud 
or  misrepresentation  practiced  upon  her.   It  is  conceded  by  defen- 
dant that  in  the  negotiating  of  the  property  settlement  and  on  the 
hearing  she  was  represented  by  able  and  experienced  counsel.   If  the 
defendant  was  deceived  by  any  unauthorized  conduct  of  her  counsel 
and  thereby  deprived  of  a  fair  judgment  as  to  her  rights,  then  the 
facts  in  regari  thereto  should  have  been  made  known  to  the  trial 
court.   There  is  no  allegation  in  the  petition  that  the  defendant 
was  in  any  manner  deprived  of  her  right  to  a  fair  hearing  on  the 
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Issues  In  the  case.   For  all  that  iQDpeara  in  this  recor'1,  the  defen-  jf 
dant  ?iad  her  day  in  court. 

The  defendant's  argximent  ss  to  a  court's  duty  to  ^ard 
the  sanctity  of  the  niarria  ,e  relationship  and  to  prevent  the  obtain- 
ing of  divorces  by  collusion  is  not  applicable  to  the  instant  case. 
There  is  no  evidence  in  the  record  tending  to  prove  that  the  'iecrae 
was  entered  by  aj^reement  of  the  parties.   The  mere  fact  that  the 
parties  made  an  e^jreement  relative  to  their  property  rights  raises 
no  inference  of  collusion  to  procure  a  divorce.   The  defendant's 
petition  to  vacate  said  decree  ca-not  be  consic-ered  evidence  of  the  ' 
facts  stated  therein.   The  rsarae  trial  judc-.e  who  entered  the  decree 
heard  and  denied  defendant's  petition  to  vacate  the  same.   The  record 
appearing  to  have  afforded  the  trial  co.rt  no  reasonable  basis  ^or 
setting  aside  its  decree,  we  itr.st  conclude  that  its  ruling  was  not 
an  abuse  of  discretion,   Schneider  v.  Schneider,  2l\.9   111,  App.  1I3. 

Finding  no  error  ^'n  the  record  warranting  a  reversal  of 
the  cause,  the  jud?;nient  of  the  Circuit  Court  of  Jersey  County  is 
affirmed. 

Affirmed. 

Mr.  Justice  Hibbs  took  no  part  in  the  consideration 
or  decision  of  this  case 
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BEULAH  HILL3 


Appellee, 


CHICAGO  TRANSIT  AUTHORITY, 
a  municipal  corporption. 

Appellant , 


2    I.A?''  4  4 


APPEAL  FROM  CIRCUIT 
COURT,  COCK  COUNTY. 

I 

MR.  PRESIDING  JUSTICE  SCHV-'ARTZ  DELIVERED  THE  OPINION 
OF  THE  COURT. 

This  is  an  appeal  from  a  judgment  on  a  verdict  for 
$3,000  in  a  personal  injury  suit.  Plaintiff  was  injured 
while  alighting  from  defendant's  bus  at  the  intersection 
of  39th  street  and  k'entworth  avenue,  in  the  City  of  Chicago, 
on  June  6,  19'+8.  She  was  the  only  occurrence  witness  pro- 
duced on  her  behalf.  She  testified,  in  substance,  that  as 
the  bus  v/as  coming  to  a  stop,  she  proceeded  v;ithout  diffi- 
culty to  the  front  of  the  vehicle  when  a  "jerk"  occurred 
which  threw  her  off  balance;  that  she  attempted  to  catch 
hold  of  a  supporting  rod  or  other  device  but  was  unable  to 
do  so  and  fell  forward  onto  the  street,  seriously  injuring 
her  knee  joint.   Defendant  produced  two  witnesses.   One, 
John  Unger,  a  baker,  was  the  only  eyewitness.  He  was  stand- 
ing at  the  corner  of  39th  street  and  Wentworth  avenue,  wait- 
ing for  a  bus.  He  testified  that  the  bus  came  to  a  stop  and 
four  or  five  people  alighted;  that  he  saw  plaintiff  start  to 
walk  down  the  steps  following  the  others  and  that  she  stumbled 
or  tripped  on  the  stairs;  that  as  she  was  about  to  fall  to 
the  sidewalk,  she  grabbed  hold  of  the  rail  and  prevented  her- 
self from  falling  completely  out  .of  the  bus;  that  he,  to- 
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gether  with  another  man,  helped  her  and  prevented  her  from 
falling  completely.  The  driver  of  the  bus  stated  that  he 
was  unaware  of  the  accident  until  he  heard  plaintiff  say, 
"I  fell  and  broke  my  leg."  Ke  testified  that  about  ten 
people  got  off  the  bus  at  the  front  door  and  that  plaintiff 
was  one  of  the  last  to  alight.  There  is  thus  a  complete 
disparity  between  plaintiff's  testimony  and  the  testimony 
of  a  disinterested  witness.  There  is  likewise  a  disparity 
in  the  testimony  between  the  witnesses  for  defendant  as  to 
the  number  of  passengers  who  were  ahead  of  plaintiff.  No 
complaint  is  made  with  respect  to  the  rulings  on  the  evidence 
or  with  respect  to  the  instructions. 

The  principal  ground  urged  for  reversal  is  that  the 
verdict  is  against  the  manifest  veight  of  the  evidence. 
It  is  argued  that  where  a  disinterested  witness  corroborates 
the  testimony  of  a  defendant  as  against  the  uncorroborated 
testimony  of  a  plaintiff,  the  plaintiff  has  not  sustained 
the  burden  of  proof.   Defendant  relies  upon  the  case  of 
Peaslee  v.  Glass,  61  111.  9^.  There,  plaintiff,  a  barber, 
sued  for  damages  to  his  business  caused  by  the  defendant's 
turning  off  the  water  which  serviced  his  shop.  The  plain- 
tiff testified  that  the  defendant  admitted  to  him  that  he 
gave  orders  to  the  janitor  to  turn  off  the  water.  The 
defendant  denied  this  and  his  testimony  was  corroborated 
by  the  janitor.   The  court  held  that  in  such  a  case,  the 
plaintiff  has  not  sustained  the  burden  of  proof.  The  dis- 
tinction between  that  case  and  the  instant  case  is  obvious. 
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Followlng  Pea_slee_v_,..Glas_s,  supra ,  other  cases  have  held 
to  the  same  doctrine,  but  in  all  of  them  the  verdict  rested 
on  the  uncorroborated  testimony  of  the  plaintiff  which  was 
contradicted  by  that  of  the  defendant  whose  testimony  was 
corroborated  by  other  witnesses.   Mareno  v.  C.T.A..  3I+2  111. 
APP'.  hh3,    (and  cases  there  cited).   In  the  Mareno  case,  the 
defendant  produced  the  testimony  of  three  employees  and  one 
disinterested  witness  against  the  uncorroborated  testimony 
of  the  plaintiff.   The  same  thing  is  true  of  practically  all 
the  other  cases  cited  in  support  of  defendant's  position. 
There  are  aiany  cases  to  the  contrary,  the  strongest 
of  which  is  mis_s.ell_v^Eichardsoru  302  111.  App .  589,  22 
N.E.  2d>  185.   In  that  case  there  were,  in  addition  to  the 
plaintiff,  five  occurrence  witnesses,  three  of  whom  were 
passengers  on  a  streetcar  and  entire  strangers  to  the  par- 
ties, all  of  whom  testified  that  the  plaintiff  did  not  fall 
while  alighting  from  the  car,  but  that  after  she  left  the 
car  she  slipped  and  fell  on  the  street.  Notwithstanding 
this,  the  court  held  that  the  plaintiff  had  maintained  her 
burden  of  proof.  We  do  not  go  as  far  as  that,  but  in  this 
case  it  appears  that  plaintiff's  testimony  is  contradicted 
by  only  one  eyewitness  to  the  accident.   We  cannot  say 
that  as  a  matter  of  law,  plaintiff  did  not  sustain  the 
burden  of  proof  when  her  testimony  is  weighed  against  the 
testimony  of  only  one  eyewitness  and  an  inference  from  the 
testimony  of  another,  who  is  an  employee  of  defendant.  The 
issue  was  properly  submitted  to  the  jury. 
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The  next  point  urged,  for  reversal  is  that  the  testimony 
of  plaintiff  does  not  prove  negligence.  Plaintiff  testified 
that  as  the  bus  was  getting  ready  to  stop,  she  made  her  way 
to  the  platform  and  when  she  got  there,  the  bus  jerked  and 
"I  got  unbalanced  ***  and  I  Just  kept  coming  out.  **♦  The 
bus  stopped  with  a  jerk  and  I  went  out."  Defendant  argues 
that  plaintiff  was  required  to  prove  a  violent,  sudden  or 
unusual  jerk.  It  quotes  authorities  holding  that  a  jerk  or 
jolt  must  be  unnecessary  or  unusually  sudden  or  violent. 
Plaintiff  testified  that  the  jerk  caused  her  to  fall  off  the 
bus.   In  our  opinion,  this  was  sufficient  for  submission  to 
the  jury. 

The  last  point  made  by  defendant  is  that  plaintiff 
failed  to  prove  that  she  was  in  the  exercise  of  due  care. 
Before  we  can  find  plaintiff  guilty  of  contributory  negligence 
as  a  matter  of  law,  we  must  consider  the  evidence  in  its  aspect 
most  favorable  to  the  plaintiff,  together  with  all  reasonable 
inferences  arising  therefrom.  Ye_ss  v.  Yess.  255  111.  1+1I+; 
McCune_v,  Re^210lds^  288  111.  188;  goadruck  v.  Schultz^,  333  111. 
App.  i+76}  Blair  v.  Blalr^  3^1  111.  App.  93.  Plaintiff's  con- 
duct appears  to  us  to  have  been  that  ivhich  normally  prevails 
on  defendant's  busses.  She  walked  to  the  exit  as  the  bus  was 
approaching  her  destination  and  when  she  reached  it,  the  bus 
jerked.   She  attempted  to  take  hold  of  a  bar  to  steady  herself, 
but  was  not  able  to  grab  it  and  thus  fell.  We  see  nothing  In 
this  which  would  warrant  this  court's  holding  that  her  conduct 
was  negligence  In  law, 

T,i^v,,r  .v,^  P^K     TT  Judgment  affirmed, 

iuohy  and  Robson,  JJ.,  concur,  -- 
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PEOPLE  OF  THE  STATE  OF 
ILLINOIS, 

Defendant  in  Error, 


JOHN  CHENNAULT, 

Plaintiff  In  Error. 


ERROR  TO  I-IUNICIPAL 
COURT   OF  CHICAGO. 


2    I.Af^  44 


MR.  JUSTICi  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT, 

John  Chennault,  the  plaintiff  in  error,  was 
convicted  in  the  Municipal  Court  of  Chicago  of  violat- 
ing the  Uniform  Narcotics  Drug  Act,  111.  Rev.  Stat,  19^+5, 
chap.  38,  par.  192-2,  as  amended,  for  unlawfully  having 
in  his  possession  heroin,  a  certain  habit  forming  drug. 
He  was  sentenced  to  five  years  in  the  county  jail  and  to 
pay  a  fine  of  $5,000.  He  appealed  by  writ  of  error  to 
the  Supreme  Court  and  raised  certain  constitutional 
questions.  Nevertheless,  the  appeal  was  transferred 
to  this  court,  and  we  must  assume  that  the  case  of 
People  V.  Hi^htnwer,  klk   111.  537  (1953),  settled  all 
seriously  debatable  constitutional  questions. 

In  People  v.  O'Connor.  ^^0  111.  App.  212,  w« 
found  that  the  Municipal  Court  had  jurisdiction  of  a 
prosecution  Instituted  upon  information  of  the  Attorney 
General  or  State's  Attorney  or  some  other  person.  This 
disposes  of  plaintiff  in  error's  contentions  as  to  the 
jurisdiction  of  the  Municipal  Court. 

Plaintiff  in  error  contends  that  the  language 
in  the  information,  "Heroin,  a  derivative  of  opium,  a 
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narcotlc,"  is  not  a  proper  description  in  that  heroin  Is 

a  derivative  of  morphine  and  that  in  turn  comes  from  opium. 

Chapter  38,  paragraph  192-1  of  the  Uniform  Narcotics  Drug 

Act  reads  in  part  as  follows; 

"The  following  words  and  phrases,  as  used  in 
this  Act,  shall  have  the  following  meanings,  unless 
the  context  otherwise  requires: 

"*  *  * 

"(12)   'Opium'  Includes  morphine,  codeine,  and 
heroin,  and  any  compound,  manufacture,  salt,  derivative 
mixture,  or  preparation  of  opium,  but  does  not  include 
apomorphine  or  any  of  its  salts." 

An  examination  of  this  definition  shows  that  the  v/ording  of 
the  information  follows  the  statute  and  therefore  is  suffi- 
cient. 

The  next  point  raised  by  the  plaintiff  in  error 
is  that  the  affirmation  of  the  Information  is  not  suffi- 
cient. The  information  is  signed  by  one  Edgar  Williams. 
The  affidavit  executed  by  him  reads  as  follows: 

"State  of  Illinois,   ) 
County  of  Cook,     )   ss. 
City  of  Chicago.    ) 

Edgar  Williams  being  first  duly  sworn,  on  his  oath, 
deposes  and  says  that  he  resides  at  5th  district,  Chicago, 
Illinois,  that  he  has  read  the  fore-oing  information  by 
him  subscribed  and  that  the  same  is  true, 

Edgar  Williams 
Subscribed  and  sworn  to  before  me  this  23rd  day  of  July, 

Joseph  L.  Gill 
Clerk  of  the  Municipal  Court  of  Chicago." 

We  have  examined  this  affidavit  and  find  no  substance  to 
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the  objections  made,  and  plaintiff  in  error  cites  no 

authority  for  his  objection. 

The  judgment  of  the  Municipal  Court  of  Chicaeo 
Is  affirmed. 

Judgment  affirmed, 

Schwartz,  P.J.,  concurs, 
Tuohy,  J.,  did  not  participate. 
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) 
FRMK  MURPHY  and  ROSE  MURPHY,    ) 


) 
Appellants,     )  APIEAL  FROM 


V.  )   SUPERIOR  COURT 

) 


IRENE  WARD,  MICHAEL  J.  DENNEHY   )   COOK  COUNTY 
and  AGNES  DENNEHY,  ) 

Appellees,     ) 


2    I.A.^'^  4  4^ 


MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION 

OF  THE  COURT. 

Plaintiffs,  husband  and  wife,  ap-peal  fron  an 
order  dismissing  count  2  of  their  complaint  based  upon 
liability  under  tbe  Dram  Shop  Act  In  their  action  aga.lnst 
defendant  Irene  Ward,  as  owner  and  proprietor  of  a  tavern, 
and  Michael  J,  Dennehy  and  Agnes  Dennehy  as  ovmers  of  the 
premises  In  which  the  tavern  was  located. 

The  count  alleges  that  on  September  5»  1952  the 
defendant  Irene  Ward,  as  owner  and  proprietor  of  the  tavern, 
In  possession  of  the  premises  under  a  lease,  did  sell  or 
give  to  herself  Intoxicating  liquors  or  beverages,  and 
did  in  whole  or  in  part  cause  the  Intoxication  of  herself, 
and  that  while  so  intoxicated  she  shot  the  plaintiff  Frank 
Murphy,  severely  injuring  him  and  depriving  the  plaintiff 
Rose  Murphy  of  her  means  of  support  for  herself  and  her 
two  minor  children.   The  section  of  the  Dram  Shop  Act 
relied  upon  by  plaintiffs  (111.  Rev,  Stat.  1951»  chap.  ^3, 
par,  135)  gives  a  right  of  action  to  every  huscajid,  wife, 
child,  etc. ,  who  shall  be  injured,  In  person  or  property 
or  micans  of  support,  by  any  Intoxicated  person,  or  in 
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consequence  of  the  intoxication,  habitual  or  otherwise,  of 
any  person,  "against  any  person  or  persons  who  shall,  by  selling 
or  giving  alcoholic  liquor,  have  caused  the  intoxication. 
In  whole  or  in  part,  of  such  person, "  and  against  tire  owners 
of  the  premises  leasing  or  permitting  the  occupation  of 
any  building  or  premiseB  and  having  knowledge  that  alcoholic 
liquors  are  to  be  sold  therein.   This  statute  is  in  substan- 
tially the  same  language  as  prior  statutes  and  was  intended, 
as  the  first  section  of  the  statute  recites,  to  protect  the 
health,  safety  and  welfare  of  the  people  and  foster  and 
promote  temperance  in  the  cons\imption  of  alcoholic  liquors 
"by  sound  and  careful  control  and  regulation  of  the  manufacture, 
sale  and  distribution  of  alcoholic  liquors."  The  sale  or 
gift  of  intoxicating  liquor,  as  of  any  other  property, 
involves  a  transfer  of  title  and  possession.   There  cannot 
be  such  transfer  of  title  or  possession  where  the  owner  of 
the  tavern  consumes  her  own  liquor,  as  charged  in  the  complaint. 
The  question  presented  on  this  appeal  was  decided  adversely 
to  plaintiffs  in  Sunders on  v.  First  Nat.  Bank  of  Chicago. 
296  111.  App.  Ill,  where  plaintiff  was  injured  by  the 
intoxicated  owner  of  a  tavern.  At  the  close  of  plaintiff's 
evidence  the  court  directed  a  verdict  for  defendant,  but 
subsequently  allowed  a  motion  for  a  new  trial.   In  reversing 
the  order  granting  a  new  trial  and  remanding  the  caj?$  the 
court  said  (p.  II6): 
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"***  In  ordHr  to  hold  the  defendant  owner 

liable  plaintiff  must  fir  at  shov;  that  Monaco,  the 

operator  of  the  tavern,  la  liable  under  the 

Dramshop  Act  by  reason  of  his  having  sold  or 

given  away  alcoholic  liquor  to  sone  person 

who  becsune  intoxicated  and  assaulted  and 

injured  plaintiff.  In  our  opinion  when  Monaco  helped 

himself  to  his  own  liquor  he  was  neither  selling 

nor  giving  away  alcoholic  liquor  to  the  person 

who  assaulted  plaintiff  within  the  contemplation 

of  the  statute.   It  is  clear  that  Monaco  could 

make  neither  a  sale  nor  a  gift  of  the  liquor  to 

himself  and  since  there  was  no  evidence  of  a 

sale  or  gift  of  liquor  by  the  tavern  operator 

as  le  required  under  the  Dramshop  Act  in  order  to 

hold  liable  the  owner  of  the  premises  in  which 

the  tavern  was  located  the  verdict  was  properly 

directed  for  defendant," 

The  order  appealed  from  is  affirmed. 

AFFIRlffiD. 


BURKE  and  FRIEND,  J. J.,  Concur, 
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ELEANOR  GETZENDANER, 

Appellee, 

V. 

MRS.    CHARLES  ERBSTEIN, 

Appellant. 


APPEAL  FBDM 

SUPERIOR  COURT 

COOK  COul^TY. 

MR.    PRESIDING  JUSTICE   NIEMEYER  DELIVEP^D   THE  OPINION  OF   THE 

COURT. 

Defendant  appeals  from  a  Judgment  for  $6500  entered 
In  plaintiff's  suit  for  damages  resulting  from  defendant's 
refusal  to  permit  the  removal  of  certain  temporary  improve- 
ments Installed  under  a  lease  from  defendant  to  plaintiff. 

On  November  9,  19^5  defendant  leased  to  plaintiff 
and  Tudor  C,  Roberts  twenty  acres  of  land  with  a  cottage 
and  a  stable  for  the  housing  of  horses  for  the  period  from 
January  1,  19'i+6  to  December  31»  19^8  for  the  monthly  rental 
of  $150.  By  the  lease  It  was  provided  that  the  lessees 
"are  to  erect  a  building  to  be  attached  to  the  North  side 
of  the  present  building  (stables),  but  in  so  doing  they  are 
not  to  break:  any  of  the  present  walls,  and  at  the  expiration 
of  this  lease,  they  shall  have  the  privilege  of  removing 
said  buildings  and  must  leave  the  present  building  in  good 
condition."  It  is  further  claimed  by  plaintiff  that  it  was 
thereafter  orally  agreed  between  the  parties  that  the  lessees 
might  erect  a  wire  fence  on  the  premises  with  a  like  privilege 
of  removal  on  termination  of  the  lease.   The  lessees  failed 
to  pay  rent  as  provided  in  the  lease  and  on  May  22,  19^7 
defendant  served  a  five  days'  notice  demanding  payment  of 
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rent  for  March,  April  and  May  19^7»  aggregating  $450.   No 
part  of  the  rent  having  been  paid  a  forcible  entry  and 
detainer  suit  was  Instituted,  resulting  In  a  Judgnent  for 
possession  In  favor  of  defendant  herein  on  June  10,  19^7, 
a  stay  of  the  writ  of  restitution  at  the  request  of  plaintiff 
herein  until  June  26,  19^7,  an  execution  of  the  writ  on 
July  5th  by  removal  of  the  personal  property  belonging  to 
plaintiff,  herein,  and  a  refusal  to  pemlt  her  to  renove  the 
above  mentioned  addition  to  the  barn  and  fence  which  had  been 
constructed  by  her.   Shortly  thereafter  plaintiff  Instituted 
suit  for. damages  because  of  such  refusal.   The  complaint  was 
stricken.   On  appeal  the  order  was  reversed  (3^1  111,  App. 
59^)  and  the  cause  remanded.   Defendant  filed  an  answer  and 
a  counterclaim.   Certain  portions  of  the  answer,  and  the 
original. counterclaim  and  second  amended  counterclaim  were 
stricken.   The  parties  went  to. trial  on  the  amended  complaint 
and  the  amended  answer  thereto.   The  jury  returned  a  verdict 
for  plaintiff  with  damages  assessed  at  $6500,  and  Judgment 
was  entered  6n  the  verdict. 

On  the  trial  plaintiff  admitted  her  indebtedness  to 
defendant  in  the  sum  of  $450  for  rent  at  the  time  the  forcible 
entry  and  detainer  suit  was  Instituted  and  the  writ  of  restitu- 
tion executed.   She  claims  that  after  the  service  of  the  five 
days'  notice  and  up  to  within  a  week  of  the  execution  of  the 
writ  of  restitution  she  had  talked  with  defendant  and  advised 
her  that  she  was  negotiating  with  several  men — Campbell,  Barnes, 
Gromer  and  Mansfield — in  reference  to  subletting  the  premise*; 
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that  defendant  said  it  woiild  be  agreeable  to  her  If  the  parties 
were  suitable;  for  this  reason  she  did  not  nake  any  effort  to 
remove  her  property,  including  the  lean-to  addition  to  the 
stables  and  the  fencej  that  when  the  writ  of  restitution  was 
being  executed  she  started  to  tal-.e  down  some  of  the  movable 
stalls,  to  unloose  the  wire  fence  and  to  take  other  steps  for 
removal  of  this  property,  and  that  she  was  stopped  from  doing 
so  by  the  attorney  and  agent  of  defendant.   Defendant  was  not 
present  at  the  trial  and  the  testimony  of  plaintiff  relating 
to  her  transactions  with  defendant  in  respect  to  subletting  the 
premises  Is  uncontradicted.   There  Is  a  direct  conflict  in  the 
testimony  of  plaintiff  and  that  of  defendant's  attorney  as 
to  what  occurred  on  July  5th  when  the  writ  of  restitution 
was  executed.  The  credibility  of  the  witnesses  was  a  matter 
to  be  determined  by  the  Jury.  We  cannot  say  that  the 
verdict  is  contrary  to  the  weight  of  the  evidence.   If,  as 
plaintiff  contends,  defendant  gave  permission  to  sublet  the 
premises  or  was  acquiescing  in  plaintiff's  efforts  to  that 
end,  plaintiff  should  have  been  afforded  an  opportunity  to 
remove  her  property  when  defendant  wlthdi^ew  her  permission 
and  acquiescence  by  executing  the  Tvrit  of  restitution.   The 
evidence  shows  that  the  lean-to  was  attached  to  the  stable 
by  long  bolts  and  could  be  removed  within  two  or  three  da^^s 
without  any  damage  to  the  stables.  .The  wire  netting  on  the 
fence  was  likewise  easily  removable. 

There  was  no  error  in  the  admission  or  refusal  of 
evidence  or  in  the  giving  or  refusing  of  Instructions. 
Defendant  claims  that  the  argument  of  plaintiff  s  counsel 
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was  grossly  prejudicial.   The  record  shows  that  defendant's 
counsel  made  a  number  of  objections  to  the  argument,  all  of 
which  were  sustained.   No  further  action  was  requested  of 
the  court  and  no  error  committed  In  respect  to  the  argument 
of  plaintiff's  counsel.   The  Judgment  therefore  must  be 
sustained.  However,  for  reasons  hereinafter  stated,  execu- 
tion on  the  Judgment  will  be  stayed  until  the  final  detei^ 
mlnatlon  of  defendant's  rights  under  her  counterclaim. 

The  evidence  shows  that  plaintiff  Is  a  person  of 
little  or  no  financial  responsibility.   She  admitted  owing 
1^50  In  rent  at  the  time  she  was  ousted  from  possession,  and 
thereafter  Judgment  was  entered  by  consent  of  her  counsel  in 
the  Circuit  Court  of  Cook  County  for  ^400,  unpaid  rent.   She 
also  testified  that  In  constructing  the  lean-to  she  bought 
lumber  from  the  Barker  Lumber  Company  for  which  she  owed 
1818,  and  that  no  part  of  that  Indebtedness  had  been  paid. 
By  defendant's  second  amended  counterclaim  she  set  up  In  the 
first  paragraph  her  claim  against  plaintiff  for  $400,  the 
amount  of  the  above  mentioned  Judgment.   In  paragraphs  2  and 
3  she  sets  up  an  Indebtedness  from  plaintiff  to  the  Barker 
Lumber  Company  of  #841  and  the  Institution  of  suit  by  the 
lumber  company  against  plaintiff  and  defendant  herein  for 
aald  sum  and  the  establishment  of  a  lien  upon  the  property  of 
defendant  for  that  amount;  that  In  order  to  avoid  the  Imposition 
of  the  lien  defendant  had  paid  the  Barker  Lumber  Company  and 
taken  an  assignment  of  Its  claim.  By  paragraph  4  defendant  seeks 
damages  for  waste  committed  by  plaintiff  while  in  possession 
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of  the  leased  premleee.  Plaintiff's  motion  to  strike  1b 
limited  to  paragraphs  2,  3  and  k   of  the  counterclaim  and 
makes  no  reference  to  paragraph  one,  relating  to  the  Judgment 
for  rent.   The  order  of  the  court  striking  the  amended  counter- 
claim Is  as  follows:   "On  motion  of  attorney  for  plaintiff 
to  strike  the  second  amended  counterclaim,  It  Is  hereby 
ordered  that  the  second  amended  counterclaim  be  and  the  same 
iB  hereby  stricken,  and  It  Is  further  ordered  that  the 
defendant  have  leave  to  file  within  30  days  a  third  amended 
counterclaim,"   This  order  Is  erroneous  In  striking  the  entire 
counterclaim,  the  grounds  specified  by  plaintiff  in  her 
motion  to  strike  being  limited  to  paragraphs  2,  3  and  ^,      The 
order  Is  reversed. 

Plaintiff,  however,  contends  that  defendant  Is  in 
no  position  to  urge  on  appeal  any  error  in  striking  the 
amended  counterclaim  (1st)  because  error  in  this  respect  v;as 
not  specified  in  defendant's  motion  for  a  new  trial;  (2v.d) 
because,  leave  having  been  obtained  to  plead  over,  the 
error,  If  any,  was  waived.   Plaintiff  is  in  error  in  her 
position  that  ruSdngs  of  the  court  In  respect  to  pleadings 
prior  to  the  trial  of  a  case  must  be  preserved  in  the  motion 
for  a  new  trial,   A  motion  for  a  new  trial  can  be  granted 
only  upon  alleged  errors  occurring  during  the  course  of  the 
trial,  and  not  upon  alleged  errors  regarding  motions  upon 
the  pleadings  or  other  matters  arising  before  the  trial  is 
entered  upon.   Cella  v.  C.  &  W.  I.  R.  R.  Co..  217  HI.  326j 
■^^ol^  V.  Freeport  Motor  Casualty  Co.,    310  111.  App.  4-21, 
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It  must  be  noted  that  the  order  hereinabove  quoted,  granting 
leave  to  defendant  to  file  a  third  amended  counterclaim,  waa 
not  made  upon  defendant's  motion  but  upon  motion  of  plain- 
tiff' a  counsel.   Defendant  did  not  file  a  third  amended 
counterclaim,  made  no  effort  to  do  so,  and,  ao  far  as  the 
record  shows,  did  not  In  any  manner  whatsoever  acquiesce  in 
or  ratify  that  portion  of  the  order  entered  on  plaintiff's 
motion.   In  Bennett  v.  Union  Central  Life  Ins.  Co..  203  111. 
439,  in  which  it  was  held  that  It  is  not  requisite  that  a 
party  whose  pleading  has  been  held  defective  on  demurrer 
should  orally  or  in  writing  advise  the  court  that  he  abides 
his  pleading  or  electa  to  stand  thereon,  the  court  said:   "If 
he  takes  no  steps  from  which  a  waiver  or  abandonment  of  his 
pleading  Is  to  be  presumed,  he  has  abided  or  f stood  by*  his 
pleading,  and  may  be  heard  to  urge  In  a  court  of  review  that 
his  plea  was  good  in  law  and  that  it  was  error  to  hold  it 
insufficient  on  demurrer."   If  as  defendant  alleges,  she  has 
paid  the  Indebtedness  of  plaintiff  to  the  Barker  Lumber 
Company  and  has  an  assignment  of  that  claim,  which  plaintiff 
admits  Is  still  due  and  owing  by  her,  defendant  should  be 
given  further  opportunity  to  properly  plead  this  claim, 
complying  with  section  22  of  the  Civil  Practice  Act  in  so 
far  as  she  relies  on  the  assignment,  and  further,  to  obtain 
credit  on  plaintiff's  Judgment  for  the  amount  of  the  Judgment 
and  costs  in  the  suit  for  rent  mentioned  in  the  counterclaim. 

For  the  reasons  hereinbefore  stated,  execution  on 
the  Judgment  in  favor  of  the  plaintiff  will  be  stayed 
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[Glvll  Practice   Act,    sec.    50    (3)]     until  the   final    deter- 
mination of   defendant's   rights   by  vray  of  counterclaln,    as 
to  which,    from  plaintiff's   admission  herein,    there    seems 
to  be  little   doubt. 

The   order   striking   the   amended  counterclaim  Is 
reversed,    the    Judgment   appealed  from  Is  affirmed  and  the 
cause   remanded  with  directions  to   stay  the   execution  thereon 
until  final  disposition  of   defendant's  counterclaim,    and 
for  further  proceedings   In  conformity  with  this  opinion. 

AFFIRMED    IN  PART,    REVERSED   IN  PART 
AND   REMAI^IDED  WITH   DIRECTIONS. 

BURKE  AND  FRIEND,  JJ.,  concur. 
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MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION 

OF  THE  COURT. 

Defendant  appeals  from  a  Judgnent  for  ^39,000 
entered  in  a  personal  Injury  action  by  plaintiff,  a  sv;itchnan 
in  defendant's  yards  at  La  Fayette,  Indiana,  under  the  Federal 
Employers'  Liability  Act  and  Safety  Appliance  Act  for 
injuries  sustained  June  11,  19i|'8  when  he  attempted  to 
set  the  air  brakes  on  the  private  car  of  the  division 
superintendent  (hereinafter  called  car  6)  by  opening 
an  angle  cock  or  valve  which  worked  hard  and  required 
greater  force  than  usual.  The  case  has  been  tried  three 
times.   The  first  trial  ended  in  a  disagreement  of  the 
jury  and  on  the  second  trial  Judgment  for  ^i^OjOOO  was 
entered  against  defendant.   That  Judgment  was  reversed 
and  the  cause  remanded  by  this  court  (3-^7  111.  Apr).  281) 
because  of  an  erroneous  instruction  given  on  behalf  of 
plaintiff  and  an  erroneous  ruling  excluding  defendant's 
evidence. as  to  the  condition  of  the  angle  cock  after  June 
30,  19^8. 

We  refer  to  our  former  opinion  for  a  fxill 
statement  of  the  allegations  of  the  complaint,  the 
working  of  the  air  brake  system,  the  movements  of  car  6 
in  the  La  Fayette  yard  from  its  arrival  June  8th  to  June 
11,  19^-8  when  plaintiff  was  injured,  and  the  circamstances 
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of  plaintiff's  accident  aa  detaJ.lecL  by  him.  We  will 
repeat  only  such  portions  of  that  statement  aa  19  necessary 
for  this  opinion.  Notwithstanding  repeated  referencea 
by  counsel  for  both  parties  to.  the  record  on  the  flret 
appeal,  that  record  Is  not  before  us  except  In  so  far 
as  the  testimony  on  the  second  trial  was  Introduced  on 
the  third  trial  for  Impeaching  purposes. 

At  the  close  of  all  the  evidence  on  the  third 
trial  plaintiff  dismissed  all  charges  under  the  Safety 
Appliance  Act,   The  case  went  to  the  Jury  and  Is  now 
before  us  on  the  charges  of  negligence  under  the  Federal 
Employers'  Liability  Act,  The  only  allegations  of  the 
complaint  now  material  are  that  the  angle  cock  was  worn, 
dirty,  out  of  alignment  and  worked  very  hard — plaintiff 
having  to  use  extraordinary  force  in  order  to  get  It 
to  move,  and  ths,t  defendant  was  careless  and  negligent 
in  that  it  failed  to  make  reasonable  inspection  of  and 
to  repair  the  brakes,  air  hose  and  other  parts  and 
appurtenance  s. 

Plaintiff  testified  that  he  and  his  switching 
crew  brought  car  6  into  the  La  Fayette  yards  June  8th  and  placed 
it  opposite  the  station  for  the  convenience  of  the  super- 
intendent; that  each  day  they  went  to  the  car  to  put  air 
in  it.  This  required  opening  ahd  closing  the  angle  cock 
in  question.  On  the  morning  of  June  11th  they  moved  the 
car  from  near  the  station  to  track  l6  preparatory  to 
putting  it  on  the  rear  of  an  east  bound  passenger  train. 
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The  engine  was  uncoupled  from  the  east  end  of  the  car  and 

pulled  away  In  a  switching  movement  to  get  around  car  6 

ahd  couple  with  the  west  end.   Plaintiff  remained  v/lth 

the  car  and  in  order  to  hold  it  in  position  started  to 

open. the  angle  cock.   It  would  notopen.   He  Jerked  real 

hard.   It  opened  all  the  way,  causing  the  air  hose  and 

angle  cock  to  whip  or  spin  around  and  strike  him  on  the 

wrist.   He  Jumped  back  and  fell  over  the  rail  on  his  back. 

From  the  day  they  got  the  car,  on  the  8th,  to  the  time 

of  his  injury  he  had  worked  the  angle  cock  about  ten 

times,  and  each  time  it  worked  hard.   The  day  before  his 

accident  he  examined  it  and  found  that  the  handle  was 

bent  to  the  right  one-eighth  or  one-quarter  inch  and  the 

stem  or  key  was  hammered  down  about  one-quarter  of  an  inch 

below  the  top  of  the  collar  surrounding  it.   It  is  not 

necessary  to  Jerk  an  angle  cock  in  good  working  cono_ltion. 

You  should  be  able  to  take  hold  of  it  with  one  hand,  Just  pull 

it  slow  and  easy  and  stop  it  anywhere  you  want  it.  On  the 

afternoon  of  June  10th  he  told  Perry,  the  car  inspector 

had 
who  would  have^to  change  the  angle  cock,  "That  damned 

angle  cock  works  real  hard,  Charlie,"  and  Perry  motioned 

his  hand  and  said  0,  K,   The  only  corroboration  of  this 

testimony,  if  any,  is  the  testimony  of  Horton,  called  by 

plaintiff  as  an  air  brake  expert.   He  had  been  an  air  brake 

inspector  for  the  Pennsylvania  from  10  to  12  years  before 

retiring  to  a  farm  in  1937,  eleven  years  before  plaintiff's 

Injury,   Because  of  developments  on  cross-examination, 
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Including  the  fact  that  he  had  never  seen  the  Inside  of 
an  angle  cock,  the  trial  court  rightly  held  that  he  v;as 
not  an  expert  and  struck  most  of  his  testimony.   Plaintiff 
does  not  complain  of  this  ruling.  Horton' s  testimony 
that  he  had  seen  angle  cocks  of  the  type  involved  herein 
hammered  on  the  stem  so  that  the  collar  v/as  one-quarter  of  an 
inch  higher  than  the  stem,  and  how  such  angle  c«ch3  worV::ed,  waa 
allowed  to  stand.   In  response  to  questions  by  plaintiff's 
counsel  he  stated  that  he  had  worked  such  angle  cocks;  they 
vjere  hard  to  open  and  hard  to  close;  that  "sometimes  it 
worked  so  hard  that  you  would  use  a  hammer  on  it,"  He  is  the 
only  witness  to  testify  that  he  had  seen  men  use  a  hammer 
on  an  angle  cock.   He  also  said  that  a  workman  who  hammered 
a  key  down  a  quarter  of  an  inch  from  the  top  of  the  collar 
of  a  handle  would  not  be  doing  what  he  was  supposed  to  do. 

Five  employees  of  defendant  testified  that  in  the 
regular  course  of  their  emplojTnent  they  worked  the  angle 
cock  involved  herein  during  the  time  car  6  was  in  the 
L^  Fayette  yards,  from  June  8th  to  June  11th,  after  plaintiff's 
injury,  and  that  it  worked  normally.  Eight  other  employees 
testified  that  they  Inspected  the  angle  cock  at  various 
times  from  June  8th  to  October  5,  19^8,  when  defendant 
claims  the  angle  cock  and  hose  were  removed  because  of 
plaintiff's  suit,  and  that  it  vjorked  normally.  None  of  these 
witnesses  noticed  that  the  key  had  been  hammered  down  into 
the  collar,  and  none  noticed. that  the  handle  had  been  bent, 
as  testified  to  by  plaintiff. 
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.  •     The  Federal  Employers*  Liability  Act  (^5  U.  S.  C,, 
chap.  2,  sees,  51-59)  provides  that  every  common  carrier 
by  railroad,  when  engaged  in  Interstate  commerce,  shall 
be  liable  In  damages  to  any  person  suffering  Injury 
while  he  Is  employed  by  such  carrier  In  such  comraefce 
"for  such  Injury  or  death  resulting  in  whole  or  in  part 
from  the  negligence  of  any  of  the  officers,  agents,  or 
employees  of  such  carrier,  or  by  reason  of  any  defect  or 
insufficiency,  due  to  its  negligence,  in  its  cars,  engines, 
appliances,  ***  or  other  equipment."  The  question  in  the 
trial  court  and  before  us  on  appeal  is,  as  stated  by 
plaintiff,  "whether  or  not  at  the  time  of  his  injury  the 
angle  cock  was  in  such  a  condition,  due  to  the  negligence 
of  the  defendant,  that  the  plaintiff  had  to  Jerk  with 
unusual  force  upon. the  handle  in  order  to  turn  it,  thereby 
causing  his  injury," 

In  Justifying  the  verdict  for  plaintiff  his 
counsel  say  that  the  Jury  could  have  found  (1)  that  the 
angle  cock  failed  to  function  properly  when  used  by  plaintiff 
because  the  handle  was  twistedj  (2)  from  the  mechanical 
construction  of  the  angle  cock  and  their  own  common 
observation  and  experience  in  life,  that  hammering  upon 
a  device  which  contains  movable  parts  bearing  upon  one 
another  in  rather  close  tolerance,  would  have  caused  a 
sufficient  malalignment  ,   as  to  make  the  device  bind  with- 
out necessarily  causing  so  great  an  air  leak  as  to  stop 
the  train  or  to  fail  to  function  at  allj  (3)  that  neither 
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the  twisted  handle  nor  the  hammering  had  caused  the 
angle  cock  to  work  hard,  and  that  the  reason  It  worked 
hard  was  for  some  cause  unknown  or  unestablished.   There 
is  nothing  in  the  record  to  justify  the  first  possible 
finding  of  the  Jury  suggested  by  plaintiff.   There  Is 
no  evidence  that  the  handle  was  twisted.   Plaintiff 
testified  that  it  was  bent  to  the  right  at  the  bottom, 
one-eighth  to  one-quarter  of  an  inch.   The  angle  cock 
Introduced  in  evidence  by  defendant  (which  is  admitted  to 
be  an  angle  cock  of  the  type  used  on  car  6  but  not  the  actual 
angle  cock  used  on  the  car)  is  before  us.   The  handle 
extends  put  from  and  in  the  same  plane  as  the  collar  about 
one  inch.   It  then  bends  at  a  right  angle  so  that  it  is 
close  to  and  parallel  with  the  hose  when  locked  in  an 
open  or  closed  position.   It  is  about  5  Inches  from  the 
bend  to  the  end  of  the  handle.  There  is  nothing  in  the 
evidence  or  in  the  mechanism  of  the  angle  cock  indicating 
how  the  Insignificant  bend  testified  to  could  Interfere 
In  the  slightest  with  its  normal  worlclng.   The  second 
suggested  finding  hardly  deserves  serious  consideration. 
The  effect  of  hammering  upon  a  device  like  the  angle 
cock  before  us,  and  whether  the  malalignment  caused  hy 
hammering  would  necessarily  cause  so  great  a  leak  as  to 
stop  the  train  or  fail  to  function  at  all,  is  not  a  matter. 
of  common  knowledge  or  observation  but  of  expei-'t  testimony. 
Plaintiff  attempted  to  supply  this  testimony  but  failed 
because  of  the  incompetency  of  Horton,   It  is  extremely 


unlikely  that  any  of  the  Jurors  had  ever  examined  an 
angle  cock.   Plaintiff's  right  to  damages,  if  any,  must 
be  based  on  a  finding  like  the  third  suggested  finding-— 
that  the  angle  cock  worked  hardei*  than  an  angle  cock 
in  good  working  order,  for  some  c^use  unknown  and 
unestablished,  and  a  further  finding  of  negligence 
of  the  defendant.   If,  in  fact,  a  normal  angle  cock 
works  smoothly  and  easily  and  the  angle  cock  in  question 
did  not  work  in  that  manner  but  required  a  strong  Jerk 
to  ojpen  and  close  it,  plaintiff  was  not  required  to  prove 
the  cause  of  this  abnormality  in  its  working.   There 
would  be  a  fair  inference  that  the  angle  cock  was 
defective.   The  facts  in  this. case  mus$  be  distinguished 
from  those^in  Huff  v,  I.  C.  R.  R.  Co.,  362  111.  95*  on 
which  defendant  strongly  relies.   In  that  case  there  v;as 
no  evidence  of  the  failure  of  the  Jack  which  plaintiff 
was  using  to  function  properly  before  plaintiff  was 
injured.   In  the  present  case  we  have  plaintiff's  testimony 
that  at  all  times  the  car  was  in  the  La  Fayette  yards  the 
angle  cock  worked  hard,  requiring  a  Jerk  to  move  it. 

In  recognition  of  his  duty  to  prove  negligence 
of  the  defendant  in  failing  to  repair  or  replace  the 
angle  cock  within  a  reasonable  time  after  notice  of  the 
defect,  plaintiff  testified,  as  hereinbefore  stated,  that 
he  told  Perry,  the  car  inspector,  that  "that  daisned  angle 
cock  works  real  hard, "  Defendant  contends  that  there  is 
nothing  in  the  testimony  to  show  that  plaintiff  had  reference 
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to  the  angle  cock  on  car  6,  or  that  Perry  underetood  he 

was  referring  to  car  6,  and  further,  that  notice  of  the 

fact  that  the  angle  cock  "works  real  hard"  Is  not  notice 

of  a  defect  requiring  repair  or  replacement.   Plaintiff 

was  obviously  referring  to  the  angle  cock  on  car  6  because 

his  answer  was  In  response  to  a  question  as  to  that  abgle 

cock.   Defendant's  counsel  knew  that  plaintiff  referred  to 

car  6  because  In  cross-examination,  In  referring  to  plaAStiff's 

notice  to  Perry,  he  asks,   "And  you  said  that  the  angle  cock 

on  No.  6  worked  hard. "  And  further,  in  attempting  to  impeach 

plaintiff  counsel  read  certain  questions  and  ansxi/ers  asked 

and  given  on  a  prior  deposition  in  which  plaintiff  was  asked 

specifically  about  his  remark  to  Perry  as  to  the  condition 

of  the  anglfe  cock  on  car  No.  6,   And  finally,  if  we  take 

the  testimony  of  plaintiff  as  true,  as  we  must,  Perry  understood 

what  angle  cock  plaintiff  was  referring  to  because  plaintiff 

says  that  when  he  hollered  at  Perry  the  latter  said  0.  K, 

and  waved  his  hand.   Considering  the  0,  K,  most  strongly  in 

favor  of  plaintiff,  it  must  be  taken  as  an  expression  of 

understahding  of  plaintiff's  complaint  and  the  angle  cock 

to  which  it  referred.   In  the  light  of  plaintiff's  testimony 

that  an  angle  cock  normally  works  smoothly  and  easily,  a 

complaint  that  it  "works  real  hard"  would  be  notice  of  a 

defective  angle  cock  to  an  experienced  car  inspector. 

As  said  in  Williams  v.  N,  Y.  G.  R.  R.  Co..  ^02 
111.  ^9^,  "In  actions  under  the  Federal  Employers'  Liability 
Act  the  rule  for  measuring  the  sufficiency  and  amount  of 
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evldence  necessary  to  justify  the  submission  of  the  case 
to  the  Jury  Is  that  established  by  the  Supreme  Court 
of  the  United  States,"   That  rule  Is  no  different  from 
the.  rule  governing  other  cases  (Hall  ^,&C«  N.  W,  Ry.  Co..j. 
Nos.  ^618^,  ^6201,  opinion  filed  concurrently  with  this 
opinion),  and  is  not  different  from  the  rule  prevailing 
in  this  state,  namely,  if  there  is  any  evidence  in  the 
record  which,  standing  alone  or  taken  with  its  intendments 
most  favorable  to  plaintiff,  tends  to  vrove  the  material  . 
allegations  of  the  complaint,  the  motion  should  be  denied. 
City  of  Monticello  v,  LeCrone,  km^   111,  55O,  Plaintiff's 
evidence  tended  to  prove  that  the  angle  cock  v;as  defective 
and  that  notice  of  the  defect  was  given  to  the  defendant. 
Whether  defendant  failed  to  repair  or  replace  the  angle 
cock  within  a  reasonable  time  was  a  question  for  the  jury, 
together  with  the  questions  whether  on  the  whole  evidence 
before  the  Jury  plaintiff  had  established  by  the  pre- 
ponderance of  the  evidence  that  the  angle  cock  was  in 
fact  defective,  and  that  he  had  given  notice  to  Perry, 
The  court  did  not  err  in  refusing  to  direct  a  verdict 
for  defendant. 

To  counteract  or  overcome  the  testimony  of 
Horton  that  he  had  seen  angle  cocks  in  which  the  key 
or  stem  had  been  hammered  one-quarter  of  an  inch  below 
the  collar  of  the  handle  and  that  they  worked  hard,  which 
the  court  permitted  to  stand,  defendant  offered  the  testimony 
of  Blaine,  a  graduate  engineer  In  the  employ  of  V7estln^ouse, 
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the  maker   of  the  angle  cock  in  question.  He  was 
permitted  to  testify  that  he  had  hammered  the  key  or 
top  of  a  slEilar  angle  cock  and  that  it  v/as  easier  to 
turn  after  it  had  been  struck.   Immediately  thereafter 
the  court  struck  the  testimony  without  stating  a  reason 
for  so  doing.   Plaintiff  supports  the  action  of  the  trial 
judge  by  claiming  that  the  conditions  under  which  Blaine 
made  his  tests  are  not  shown  to  be  the  same  as  those 
under  which  that  on  car  6  had  been  hammered  dov/n.   That 
contention,  if  tenable,  should  have  excluded  the  testimony 
of  Horton.   All  that  was  before  the  court  in  respect  to  the 
angle  cock  on  car  6  or  the  hammered  angle  cocks  which  Korton 
had  seen  was  that  the  angle  cocks  had  been  hammered.   How 
and  under  what  circumstances  were  not  shown.   Defendant 
wa^  not  obliged  to  show  more,  and  the  court  erred  in 
striking  this  testimony  and  in  refusing  to  admit  the 
testimony  of  Koszczymski,  the  car  repair  work  inspector 
who  had  made  somewhat  similar  experiments  and  obtained  a 
like  result.   On  the  trial  plaintiff  contended  most 
strongly  that  hammering  of  the  angle  cock  tightened  it 
and  made  it  work  harder,  although. he  seems  to  have 
abandoned  that  position  on  ap:i:>eal.   It  is  very  likely 
that  the  case  turned  on  that  question.   The  stricken 
testimony  of  Blaine  and  the  proffered  testimony  of 
Koszczymski  went  to  the  heart  of  the  case  and  its 
exclusion  was  extremely  prejudicial. 
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Def endant  coraplalnB  of  plaintiff  a  given 
instruction  No.  1,   In  that  Instruction  the  word 
"inefficiency"  was  substituted  for  "insufficiency"  in 
quoting  that  portion  of  the  Federal  Employers'  Liability 
Act  making  the  railroad  liable  for  injury  resulting  in 
whole  or  in  part  by  reason  of  "any  defect  or  insufficiency" 
due. to  its  negligence  in  its  cars,  engines,  appliances, 
etc.   This  substitution  is  the  only  complaint  against  the 
instruction.   It  was  undoubtedly  inadvertent  and  v/as  over- 
looked by  the  court  and  counsel  for  both  parties.   The  v;ords 
"Inefficiency"  and  "insviff iciency"  are  not  interchangeable. 
They  are  synonyms  when  used  in  the  sense  of  inadequate.   It 
is  doubtful  that  the  Jury  was  misled  by  the  mistake. 

Defendant  also  complains  of  the  refusal  of  the 
court  to  submit  its  special  Interrogatory  No,  1,  and  to 
give  its  offered  instructions  4,  5  and  7.   The  interrogatory 
reads:   "Was  the  angle  cock  which  the  plaintiff  v;as  using 
at  the  time  of  the  occurrence  on  June  11,  19^8,  defective?" 
Plaintiff's  counsel  offered  to  withdraw  its  objection. to 
the  interrogatory  if  the  word  "inefficient"  was  aided. 
Defendant  refused  to  accept  the  addition  and  the  court 
refused  to  submit  the  Interrogatory.   As  contended  by 
defendant,  the  words  "defect"  and  "insufficiency"  are  used 
in  the  statute  to  denote  tvjo  distinct  v;ays  in  which  the 
carrier  becomes  liable  to  its  employees — by  negligently 
furnishing  a  defective  tool  or  appliance,  or  by  furnishJ.ng 
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a  tool  or  appliance  possessing  no  defects  but  Inadequate 
for  the  particular  use  to  which  It  Is  put.   There  Is  neither 
allegation  nor  proof  that  the  angle  cock  In  question  v/as 
insufficient.   The  allegation  that  It  v/as  v/orn,  dirty,  out 
of  alignment  and  worked  very  hard,  describes  ij.  defective 
tool  or  appliance.   The  evidence  shows  that  the  angle  cock  v;as 
and  had  been  for  many  years  standard  equipment  on  railroads 
throughout  the  United  States.   The  court  erred  in  refusing 
to  submit  the  Interrogatory. 

Defendant's  offered  instructions  ^,  5  and  7  were 
peremptory  instructions,  respectively  directing  the  jury  to 
find  the  defendant  not  guilty  if  they  believed  the  angle 
cock  "was  not  cefectlve"j  that  the  injuries  were  solely 
and  proximately  caused  by  the  manner  in  which  plaintiff 
operated  the  angle  cock  and  "not  by  any  defect  in  the  same," 
and  that  the  difficulty  in  turning  the  angle  cock  "v;as  not 
due  to  any  defect  in  the  angle  cock."   Plaintiff's  counsel 
specifically  stated  he  had  no  objections  to  the  first 
Instruction  in  which  the  word  "defective"  was  used.   For  the 
reasons  hereinbefore  stated,  defendant  vjas  not  required 
to  negative  the  sufficiency  of  the  angle  cock.   If  as 
plaintiff  contends  the  three  instructions  were  merely 
different  ways  of  expressing  the  same  proposition  and 
defendant  was  not  entitled  to  have  all  of  them  given  to 
the  jury,  it  was  the  duty  of  the  court  to  select  one  and 
refuse  the  others,   or  to  require  defendant' s  counsel  to 
ma.ke  an  election.   Without  deciding  whether  defendant  was 
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entltled  to  have  all  of  the  inatructlons  given,  vie   do  hold 

that  the  court  erred  in  refusing  all  of  them. 

For  the  errors  of  the  court  in  excluding  the 
evidence  offered  by  defendant  and  in  ruling  on  defendant's 
interrogatory  and  offered  instructions  4,  5  and  7,   we  are 
again  forced  to  reverse  the  Judgment  in  plaintiff's  favor 
and  remand  the  cause.  We  do  not  determine  whether  or  not 
the  verdict  is  against  the  manifest  weight  of  the  evidence 
or  whether  the  damages  are  excessive.   It  is  unfortunate 
that  in  neither  of  the  two  trials  in  which  a  verdict  was 
returned  has  defendant  had  a  trial  free  of  prejudicial 
error. 

The  Judgment  i^>   reversed  and  the  cause  remanded 
for  further  proceedings  in  conformity  with  the  views 
ex]pressed  herein, 

REVERSED  AND  REMANDED. 

BURKE  and  FRIEND,  J.  J. ,  Concur. 
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JOHN  E.   DEMPSTER, 

Appellee, 
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THE  NEW  YORK  CENTRAL  RAILROAD 
COMPANY,  a  corporation, 
Appellant , 


APPEAL  FF.OM  SUPERIOR 
COUP.T,  COOK  COUOTY. 
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MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION 
OF  THE  COURT. 

Defendant  appeals  from  a  judgment  for  $75,000 
entered  In  a  common  law  action  brought  by  plaintiff, 
a  switchman  in  defendant's  Englewood  yard,  for  personal 
injuries  claimed  to  have  been  sustained  April  22,  19^9 
in  a  caboose  to  which  he  had  gone  to  get  his  lantern, 
jacket  and  mittens  to  take  to  defendant's  coach  yard,  W3rd 
and  Root  streets,  where  he  was  being  transferred  at  his 
request. 

In  its  answer  defendant  admits  that  plaintiff  was 
an  employee  but  denies  that  he  was  on  duty  at  the  time 
and  place  of  his  injury.   On  appeal  it  raises  for  the 
first  time  the  question  of  plaintiff's  right  to  maintain 
a  common  law  action  and  insists  that  his  rights,  if  any, 
are  under  the  Federal  Employers'  Liability  Act  or  the 
Illinois  Workmen's  Compensation  Act,  As  it  concedes 
there  is  no  evidence  of  interstate  commerce,  there  can 
be  no  liability  under  the  Federal  Employers'  Liability 
Act.   (^5  U,  S,  C,  chap,  2,  sec.  51.)  Not  only  did 
defendant  fall  to  raise  the  question  of  misconception 
of  remedy  in  the  trial  court,  but  it  joined  issue  on 
plaintiff's  allegation  of  due  care  and  caution  for  his  own 
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safety  and  went  to  the  jury  on  that  issue.   It  thereby 
asserted  a  defense  not  available  in  proceedings  under 
the  Workmen's  Compensation  Act  and,  had  it  sustained 
its  denial  of  due  care  by  plaintiff,  would  have  escaped 
all  liability  for  plaintiff's  injuries.   It  should  not 
now  be  permitted  to  change  its  position.  No  question  of 
jurisdiction  is  involved.  The  court  had  jurisdiction 
of  the  parties  and  of  the  subject  matter — a  common  law 
action  for  personal  injuries  proximately  caused  by  the 
negligence  of  the  defendant.  The  Workmen's  Compensation 
Act  does  not  take  that  jurisdiction  from  the  court.  Neither 
does  it  change  the  law  in  respect  to  such  actions,  except 
in  so  far  as  it  deprives  employees  who  are  entitled  to 
compensation  under  its  terms  of  the  right  to  sue  at  common 
law  for  injuries.   If  relief  to  plaintiff  was  barred  by  the 
provisions  of  the  act,  that  fact  should  have  been  brought 
to  the  attention  of  the  trial,  court  by  motion  to  strike, 
answer  or  other  action.   Morris  v.  Taylor  Coal  Co..  206 
111.  App,  100,  102;  Wolff  v.  Foote  Bros.  Gear  &  Machine  Co.. 
207  111.  App.  311. 

Plaintiff  had  been  employed  by  defendant  since  19^3. 
In  April  19^9  he  was  still  on  the  Extra  board,  his  seniority 
not  entitling  him  to  a  regular  job.  He  was  working  princi- 
pally at  the  Englewood  yard.  There  being  a  shortage  of 
lockers,  he  had  been  given  permission  by  his  superiors  to 
put  his  lantern,  jacket  and  mittens  in  the  caboose  on  the 
caboose  track  in  the  yard.  He  worked  the  night  of  April  20th, 
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The  next  day  he  was  a  successful  bidder  for  a  Job  at  the 
coach  yard  and  was  to  go  to  work  there  on  the  23rd,   On 
the  night  of  April  21st  he  reported  to  the  Extra  board 
but  did  not  get  work.  He  spent  the  remainder  of  the 
night  around  63rd  and  State  streets,  in  the  vicinity  of 
defendant's  Englewood  station  and  yard.   Between  0  and  9 
o'clock  in  the  morning  of  the  22nd  he  had  breakfast  at 
a  restaurant  at  6235  S,  State  street  operated  by  Peter  C. 
Slnadls.  He  v/ent  to  the  yard,  talking  to  Gulp,  a  switch 
tender,  a  few  minutes.  He  then,  about  10  o'clock,  went 
to  caboose  18659  on  track  22  to  get  his  equipment.  He  says 
the  caboose  was  the  first  out  on  the  north  end  of  the 
track — about  5  or  6  car  lengths  from  the  end.  There  v;ere 
three  lockers  in  the  caboose.  He  did  not  find  his  equipment 
in  the  first  locker  he  opened.  He  went  back  to  where  the 
keys  were  to  get  the  key  for  another  locker  and  when  on  his 
way  to  the  locker  the  caboose  was  hit  by  another  caboose 
or  engine,  a  terrific  impact,  coming  from  the  north.  He 
went  through  the  air.  The  next  thing  he  remembered  was 
when  Miller,  a  switchman,  came  into  the  ceboose  about  11 
o'clock.  He  was  lying  in  a  pool  of  blood  and  was  removed 
to  the  Mercy  Hospital,  His  injuries  were  severe.  The 
defendant  does  not  complain  that  the  damages  awarded  are 
excessive. 

There  is  no  direct  evidence  that  a  caboose  or  engine 
was  moved  onto  track  22  from  the  north  while  plaintiff 
was  in  the  caboose.  Ferraro,  the  conductor  of  I4111er's 
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crew,  who  had  sent  him  to  the  caboose  to  find  a  hose,  testi- 
fied that  he  thought  the  caboose  in  which  plaintiff  was 
lying  was  the  second  caboose  from  the  north  end,  or  the 
caboose  ahead — the  first  to  the  north.   Ferraro  v/as  in 
the  caboose  a  few  minutes  after  Miller  found  plaintiff. 
Gulp,  the  switch  tender,  went  in  shortly  after  plaintiff 
was  taken  to  the  hospital.  They  testified  that  the 
interior  of  the  caboose  was  disarranged — things  were  not 
in  their  places.  Ferraro  said  the  table  was  out  of  place, 
a  chair  turned  over  and  the  backrests  weren't  v/here  they 
belonged.  Gulp  said  the  cushions  were  upset  and  the  stove 
looked  like  it  was  displaced,  Wayne,  the  yardmaster,  who 
was  in  the  caboose  between  the  visits  of  Ferraro  and  Gulp, 
testified  that  everything  was  in  order.  Each  of  these 
witnesses  and  Miller  testified  there  was  blood  on  the  floor. 
Ferraro  said  the  blood  was  getting  harder  and  it  looked 
like  plaintiff  hac!  been  lying  there  for  some  time.  Miller, 
who  did  not  notice  the  condition  of  movable  things  in  the 
caboose,  said  the  blood,  about  two  and  a  half  feet  in  diameter, 
looked  a  little  dry  like,   Zandi,  a  member  of  another  switch 
crew,  testified  that  his  crevr  switched  out  some  cabooses 
that  morning  and  he  didn't  know  anything  about  the  movement 
when  plaintiff  was  injured;  that  he  was  not  over  there.  All 
these  witnesses,  except  Wayne,  were  called  by  plaintiff. 
Defendant  confronted  them  with  prior  statements  signed  by 
them  in  which  It  appeared  they  had  made  conflicting  state- 
ments. This  conflict,  if  any,  merely  discredited  the  testl- 
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mony  of  the  witnesses.   It  was  not  evidence  of  the  facts 

previously  stated  by  them.   Moore  v.  The  People ,  108  111.  ^8^. 

Defendant  sought  to  account  for  plaintiff's  Injured 
condition  by  the  testimony  of  Walton,  a  coal  hiker,  v/ho 
testified  that  he  had  seen  plaintiff  quite  regularly  in  a 
tavern  near  the  yard;  that  about  midnight,  before  plaintiff's 
Injury,  he  saw  him  fighting  two  men  in  the  viaduct  at  6^th 
and  State  streets.  He  guessed  plaintiff  walked  away.  He 
didn't  see  a  laceration  across  the  front  of  his  head.  Plain- 
tiff denies  he  had  a  fight.   Sinadis  and  Gulp,  who  sav;  him 
after  the  alleged  fight  and  before  he  entered  the  caboose, 
testified  that  his  appearance  was  normal.   Plaintiff  does 
not  know  what  struck  his  car.  He  does  know  that  the  blow 
came  from  the  north  and  that  it  was  a  terrific  impact.  He 
is  corroborated  to  some  extent  as  to  the  severity  of  the 
Impact  by  the  testimony  of  Ferraro  and  Gulp  as  to  the  condi- 
tion inside  the  caboose.  The  severity  of  his  injuries  is 
evidence  of  a  bard  blow  to  the  caboose  such  as  could  only 
have  been  made  by  an  engine  or  other  rolling  stock  of  the 
railroad.  All  switching  movements  in  the  yard  were  under 
the  control  of  defendant.   Plaintiff's  testimony  made  a 
prima  facie  case.  That  case  has  not  been  overcome  by 
testimony  on  behalf  of  the  defendant,  and  the  verdict 
for  plaintiff  cannot  be  disturbed  for  insufficiency  of  the 
evidence. 

Counsel  complain  of  the  misconduct  of  plaintiff's 
counsel.  While  it  appears  from  the  record  that  plaintiff's 
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counsel  did  things  of  v/hlch  we  cannot  approve,  defendant 
has  failed  to  preserve  .itfl  objections.   In  the  beginning 
of  his  opening  statement  counsel  told  the  jury  that 
defendant's  assistant  chief  claim  agent  and  attorney,  then 
in  court,  had  told  him,  counsel  for  plaintiff,  "This  case 
is  dishonest."  The  statement  was  not  only  a  breach  of  faith 
between  counsel,  who  should  be  able  to  talk  freely  v/ith  one 
another  without  fear  of  having  their  statements  repeated, 
it  was  an  improper  injection  into  the  case  of  a  matter  pre- 
judicial to  defendant  which  could  not  have  been  proven 
under  any  circumstances.  The  court  met  defendant's  objection 
and  request  that  a  juror  be  v/ithdrawn  with  the  statement  to 
plaintiff's  counsel,  "You  say  what  you  are  going  to  prove." 
The  incident  relating  to  the  records  of  Mercy  Hospital, 
including  the  X-rays  of  plaintiff,  probably  had  a  direct 
effect  prejudicial  to  defendant  on  the  size  of  the  verdict. 
In  this  incident  as  in  the  former,  defendant  did  not  press 
for  a  direct  ruling  by  the  court  and  thereby  waived  the 
objection. 

Finally,  defendant  objects  that  the  trial  court  erred 
in  excluding  its  proffered  proof  of  the  conviction  of 
plaintiff  in  the  federal  court,  \inder  the  name  of  John  K, 
Roberts,  for  counterfeiting.  The  evidence  shows  that  in 
addition  to  conviction  for  grand  theft,  for  which  he  served 
in  San  Quentin  Penitentiary  in  California,  plaintiff  also 
testified  on  cross-examination  that  he  had  served  in  the 
penitentiary  at  Fort  Leavenworth.  This  testimony  was  later 
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stricken.  Defendant  called  v/itnesses  cornected  with  the 

Chicago  Police  Department  and  the  Secret  Service  of  the 
United  States,  and  also  produced  a  mittimus  Issued  from  the 
District  Court  of  the  United  States  for  the  Northern  District 
of  Illinois,  Eastern  Division,  committing  one  John  H.  Roberts 
to  the  United  States  Penitentiary  at  Leavenworth,  Kansas, 
for  a  period  of  three  years  on  a  charge  of  "violation  of 
section  265,  Title  18,  U.S.  Code  (Unlawfully  passing  and 
attempting  to  pass,  utter,  publish  and  sell  counterfeit 
obligations  of  the  United  States,  and  possessing  same  with 
Intent  to  defraud.)"  The  prof erred  testimony  of  these  wit- 
nesses tended  to  identify  plaintiff  and  John  H.  Roberts,  named 
in  the  mittimus,  as  the  same  person,  and  to  show  that  when 
arrested  he  had  in  his  possession  a  counterfeit  five  dollar 
bill,  currency  of  the  United  States.   Our  statute  defining 
infamous  crimes  (Criminal  Code,  111.  Rev.  Stat.  1953 >  chap. 
38,  sec.  587)  includes,  with  others,  the  crime  of  counter- 
feiting.  It  does  not  Include  the  crime  of  possession  of 
counterfeit  money  or  currency.   Defendant  cites  no  authority 
to  support  its  contention  that  the  offense  described  in  the 
mittimus  is  an  Infamous  crime.   It  does  refer  to  section  283 
of  our  Criminal  Code,  which  relates  to  gold  and  silver  coin 
only.  This  can  have  no  application  to  paper  currency.  The 
offer  of  proof  being  insufficient  to  bring  the  alleged  convic- 
tion within  our  statute  defining  infamous  crimes,  the  court 
did  not  err  in  refusing  the  evidence  offered. 
The  judgment  is  affirmed. 

Judgment  affirmed. 
Burke  and  Friend,  JJ.,  concur. 
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IN  THE   MATTER    OF   THE   ESTATE    OF 
JEREMIAH    "     " 
DANIEL  J 
COLLINS, 


JEREMIAH  COLLINS,    Incompetent; 
DANIEL  J.   COLLINS   and  HARRY  M. 


APPEAL  FROM 
CirCUIT   COL^T, 
COCK  COUIJTY. 


2    I.Af^"  4  7 


Petitioners-Appellants , 

V. 

MARY  E.  C.  O'HARA,  MARY  E. 
MADDEN,  also  knov/n  as  Sister 
Michael  Mary,  O.P.,  JOSEPH  M. 
MADDEN,  PATRICIA  MADDEN, 
COLETTA  MADDEN,  also  known  as 
Sister  Catherine  James,  O.P.- 
JER0I-1E  J4ADDEN,  BERNADETTA 
MADDEN,  also  known  as  Sister 
Mary  Amata,  R.S.M.,  and 
JEREMIAH  COLLINS, 

Respondents-Appellees . 

MR.  PRESIDING  JUSTICE  NIEMEYER  DELI\rERED  THE  OPINION  OF 

THE  COURT. 

Daniel  J.  Collins  and  Harry  M.  Collins,  petitioners, 
appeal  from  an  order  denying  their  petition  to  have  their 
father  Jeremiah  Collins  adjudicated  incompetent  because  of 
old  age,  physical  incapacity  and  imperfection,  and  deterio- 
ration of  mentality,  to  manage  his  person  and  estate,  and 
ordering  and  directing  the  clerk  of  the  Probate  court  of 
Cook  county  to  expunge  from  the  record  of  said  court  the 
finding  and  orders  entered  on  said  petition. 

The  Probate  court  granted  the  prayer  of  the  petition 
and  appointed  the  Continental  Illinois  National  Bank  and 
Trust  Company  as  conservator  of  the  estate  of  Jeremiah 
Collins,  and  ffery  E.  C.  O'Hara,  daughter  of  the  incompetent, 
as  conservator  of  his  person.  The  daughter,  Mary  E.  C. 
O'Hara  ,  appealed  from  the  action  of  the  Probate  court  and 
a  trial  was  had  in  the  Circuit  court  before  the  judge 
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without  a  Jury.  The  only  evidence  introduced  on  the  trial 
was  the  report  of  Dr.  John  J.  I^dden,  appointed  by  the 
Probate  court  to  examine  Jeremiah  Collins,  received  in 
evidence  on  stipulation  of  the  parties  in  lieu  of  the 
testimony  of  the  doctor  after  the  last  sentence  of  the 
report,  stating  the  doctor's  conclusion,  had  been  excluded. 
This  report  recites  that  the  doctor  had  examined  Collins 
at  his  residence;  that  he  was  96  years  old,  In  a  fairly 
good  state  of  general  bodily  nourishment,  completely  without 
vision  and  exhibits  a  moderate  degree  of  hearing  defect; 
that  fairly  obvious  signs  of  old  age  v;ere  present  notably 
in  the  skin  texture  and  in  the  arteriosclerotic  condition 
of  accessible  blood  vessels;  that  his  general  physical 
condition  does  not  exhibit  the  serious  degree  of  deterio- 
ration which  one  v/ould  expect  in  so  old  an  individual;  that 
in  conversation  with  Mr.  Collins  It  is  found  that  his  memory 
Is  defective  and  it  would  seem  that  this  difficulty  is  of 
moderate  severity  and  prevents  him  from  quickly  recalling 
to  consciousness  critically  important  facts  and  events; 
his  general  demeanor  was  complacent,  he  vas  quietly 
co-operative,  no  gross  delusions  were  elicited  and  he  did 
not  seem  to  be  experiencing  hallucinatory  difficulties;  that 
he,  the  doctor,  was  unable  to  detect  any  mood  disturbance  and 
felt  that  Collins  was  neither  unusually  elated  nor  was  he 
depressed , 

From  the  testimony  of  the  petitioner  Daniel  Collins 
it  appears  that  his  father  was  totally  blind  from  February 
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1951  or  1952  (both  dates  being  stated  In  the  record);  that 

he  was  the  owner  of  one  flat  building,  v/lth  a  gross  monthly- 
rental  of  approximately  $2,000,  and  the  owner,  Jointly  with 
Mary  E,  C.  O'Hara,  of  another  flat  building  the  gross  monthly 
rental  of  which  Is  around  $800;  that  the  daughter,  Mary,  has 
lived  with  her  father  all  of  her  life  and  for  the  last  20 
years  has  been  his  bookkeeper  and  helping  him  with  his 
business  affairs;  that  she  has  paid  all  his  bills  for  the 
last  10  or  12  years;  that  since  his  blindness  she  signs 
checks  in  his  name  by  herself.  It  also  appears  that  the 
father  had  owned  a  vacant  lot,  vrhich  was  sold  several  years 
ago;  the  daughter  Mary  collects  all  rents,  takes  care  of  her 
father,  who  has  had  a  nurse  the  last  two  years.  He  is  clean, 
fully  dressed  each  day  in  good  order,  is  sometimes  taken  for 
a  walk  and  also  for  automobile  rides.  No  Incident  Is  shown 
of  the  mishandlln-'  of  any  business  transa.:tion  by  him  or  by 
his  daughter.  The  filing  of  the  petition  followed  shortly 
after  a  dispute  between  the  witness  Dan  Collins  and  his 
father  concerning  a  check  vrhich  Dan  had  given  for  cne  month's 
rent  which  had  been  endorsed  by  Mary.  The  particulars  cf 
this  controversy  are  not  shown. 

At  the  close  of  petitioners'  evidence  the  trial 
Judge  stated  that  no  prima  facie  case  had  been  shown,  and 
entered  the  order  appealed  from  denying  the  prayer  of  the 
petition  and  directing  that  the  orders  entered  thereon  in  the 
Probate  court  be  expunged .  The  action  of  the  trial  court  Is 

affirmed. 

Affirmed, 
Burke  and  Friend,  JJ.,  concur. 
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SARA.  BISHOP, 

Appellee, 

LUCILLE  MORRES, 

Appellant, 


INTERLOCUTORY  APPEAL 
SUPERIOR  COURT 
COOK  COUNTY 


2    T.A.^^4  8 


MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION 

OF  THE  COURT. 

Defendant  In  a  suit  for  a  partnership 
accounting  appeals  from  an  Interlocutory  order 
appointing  plaintiff  receiver  of  the  subject  matter 
of  the  litigation. 

Plaintiff  has  not  followed  the  appeal.   The 
reason  is  obvious.   The  order  cannot  be  sustained.  It 
was  error  to  appoint  plaintiff  as  receiver  over  the 
objection  of  defendant.  Benna^on  v.  Bill,  62  111, 
^08 J  Watson  v.  Cudney,  1^^  111,  App.  62^■.   Moreover, 
defendant  filed  a  sworn  answer  specifically  denying 
the  material  allegations  of  the  complaint  and  setting 
up  matters  which  if  true  constitute  a  complete  defense. 
No  receiver  should  have  been  appointed  without  further 
inquiry  into  the  facts. 

The  order  is  reversed. 

REVERSED. 
BURKE  and  FRIEND,  J.J.,  Concur. 
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JAMES  GERAGHTY, 

V. 


Appellee, 


BURR  OAK  LANES,  INC. ,  a  cor- 
poration. 

Appellant. 


APPEAL  FROM 
CIRCUIT  COURT 
COOK  COUNTY 


2     T.Af'^  4  8 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COUP.T. 

Jan@fl  Geraghty'e  action  In  the  Circuit  Court 
of  Cook  County  against  Burr  Oak  Lanes,  Inc.,  to  recover 
dajaages  for  alleged  negligence  in  the  construction  and 
maintenance  of  a  notor  vehicle  parking  lot  operated 
in  connection  with  defendant's  bowling  alley  business, 
resulted  in  a  verdict  for  ^28,000,  upon  which  the 
court  entered  Judgment,  Motions  for  a  directed  verdict, 
for  judgment  notwithstanding  the  verdict  and  for  a 
new  trial  were  overruled.   Defendant  appeals. 

The  mishap  occurred  on  the  evening  of  September 
30,  1948,  at  about  8:30  P.M.   It  was  a  typical  September 
evening,  was  not  raining,  the  streets  and  ground  were 
dry,  and  it  was  dark  at  the  time.   The  defendant  owned 
and  operated  bowling  alleys  at  127th  Street  (sometimes 
called  Burr  Oak  Avenue)  and  Albany  Avenue,  about  half  a 
block  outside  of  the  city  of  Blue  Island.   The  bowling 
alley  building  is  located  on  the  north  side  of  12?th 
Street,  approximately  two  blocks  east  of  Kedzie  Avenue, 
The  building  is  a  single  story  brick  structure  and  is 
100  feet  by  130  feet,  situated  on  a  plot  of  ground  which 
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extendB  ^0  feet  east  and  weet  on  127th  Street  and 

260  feet  north  therefron,  and  facee  eouth.   There  are 

three  entrances  to  the  building,  one  In  front,  one  on 

the  east  side  and  one  on  the  west  side.  The  front 

entrance  la  66   feet  from  the  south  property  line  and  the 

west  entrance  Is  30  feet  nor iih  of  the  south  edge  of  the  building. 

The  driveway  from  127th  Street  leading  north  Into  the  prenlees 

Is  60  feet  wide.  The  usable  parking  space  extends  I75 

feet  west  frora  the  building  and  23O  feet  north  and  south. 

The  parking  space  was  constructed  prior  to  the  opening 

of  business  In  November,  19^6,      The  base  of  the  parking 

space  consisted  of  eight  to  ten  Inches  of  brick  that 

was  bulldozed  flown,  djn  top  of  ir/hioh  six  to  eight  Inches  o? 

gravel  were  laid.  There  were  no  cinders  on  the  surface. 

The  parking  space  was  divided  Into  four 
parking  areas  by  three  lines  of  logs  and  railroad  ties 
laid,  parallel  and  against  each  other  running  east  and 
west.   The  space  between  the  dividing  markers  was  between 
65   and  70  feet.  The  southernmost  row  of  logs  and  ties 
was  laid  In  line  with  the  front  of  the  building.   The  east 
end  of  these  markers  was  ^■0   feet  west  of  the  southwest 
corner  of  the  building  and  was  laid  In  a  line  extending 
west  therefrom  for  about  60  feet.  There  were  two  rows 
of  logs  and  railroad  ties  In  the  south  line  laid  parallel 
to  each  other  side  by  side.  The  ties  were  seven  Inches  high, 
eight  to  nine  inches  wide  and  nine  feet  long.  The  telephone 
j)Oles  were  l^r   to  I5  Inches  thick  on  the  large  end  and  tapered 
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down  to  9  to  11  Inches  and  were  about  30  feet  long. 
These,  timbers  had  been  creosoted  and  were  a  dark  brov/n 
color,  Sxr«nd  Berg,  president  and  nanager  of  the  defendant, 
Is  a  building  contractor  and  constructed  the  building  and 
parking  lot  for  the  defendant.   He  had  experience  in 
building  parking  lots  and  had  .observed  other  parking 
lots  and  their  construction.   In  19^7  and  19^-8  railroad 
ties  and  logs  were  placed  in  parking  lots  in  different 
patterns  to  serve  as  bumpers  and  to  keep  parked  autono- 
biles  In  line  and  thereby  leave  room  for  cars  to  enter 
and  leave  the  parking  space.  This  was  a  normal  parking 
lot  procedure  at  the  tine.  When  plaintiff  received  his 
injuries,  weeds  three  feet  high  had  grown  up  and  around 
the  timbers. 

Plaintiff  was  22  years  old  at  the  time  and 
lived  in  Chicago,  He  was  a  bowler  in  a  bowling  league. 
He  left  his  hone  at  about  8:00  P.M.,  driving  a  four 
door  Plymouth  sedan.  He  picked  up  four  men  who  bowled  with 
him,  one  of  whom  sat. on  the  front  seat.   The  other  three  nen 
sat  on  the  rear  seat.  This  was  the  first  time  he  had 
ever  driven  to  the  bowling  alleys  in  his  car  and  the  first 
time  he  was  ever  in  the  parking  lot.  He  had  been  to  the 
bowling  alleys  on  two  other  occasions,  when  he  was  driven 
there  by  friends.  He  knew  the  parking  lot  was  there  but 
was  not  familiar  with  it.  He  dj&ove  east  on  127th  Street  and 
turned  north  (left)  into  the  driveway  leadi»g^  into  the 
parking  lot.  The  parking  lot  was  filled  with  automobiles 
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which  were  parked  In  double  rov/B,  running  east  and  west, 
with  the  cars  facing  each  othei-^  north  and  south.   The 
headlights  of  his  car  were  burning.   After  he  pulled 
Into  the  lot  there  was  one  vacant  space  In  the  first  line 
of  parked  cars  facing  north.   This  vacant  space  was  fron 
seven  to  ten  car  widths  west  In  the  first  lane.   There 
were  no  other  open  apace s  for  hln  to  park.   He  drove  his 
car  west  (left)  down  this  first  lane  a  distance  of  30  or 
^0  feet  and  then  turned  north  (right)  Into  the  open  space, 
stor-ped  his  car  and  parked  It.   Gars  were  parked  west  and  east 
of  his  car  and  cars  were  parked  facing  south.   There  was 
another  car  facing  south  directly  In  front  of  his  car. 
Between  the  cars  facing  north,  Including  plaintiff  s 
car,  and  the  cars  facing. south,  were  the  dividing 
markers  of  logs  and  ties. 

He  parked  his  car  with  about  three  feet  of 
space  on  each  side  of  it  so  that  there  was  anple  roon  to 
open  the  door.  There  was  likewise  a  space  of  three  or 
four  feet  between  the  east  side  of  the  car  parked  directly, 
in  front  of  his  and  the  car  innediately  to  tiie  east  of  it. 
The  entrance  to  the  bowling  alley  building  was  northeast 
of  where  he  parked  his  car.   Near  the  .entrance  to  the 
parking  lot  there  was  a  pole  or  standard  which  supported 
an  extension  on  which  were  attached  two  200  watt  lights 
eight  to  ten  feet  apart.  These  lights  reflected  on  the 
driveway  and  part  of  the  parking  area.   One  of  these  lights 
pointed  toward  the  northwest  and  one  toward  the  southwest. 
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There  were  no  light  standards,  fixtures  or  lights  of 
any  kind  In  any  part  of  the  parking  lot.   The  lighting 
conditions  were  described  as  very  poor.   No  lights 
lighted  up  the  logs  where  plaintiff  fell.   There  were 
no  lights  on  posts  in  the  parking  lot  area  or  along, 
the  north,  south  or  west  borders  of  the  parking  lot. 
The  light  nearest  to  the  place  where  plaintiff  fell 
was  at  the  entrance  f>  of  the  parking  lot,  a  distance  of  '. 
about  "^^   feet.  These  two  lights  were  not  flood  lights 
and  did  not  light  up. the  lot  nor  the  lane  down  which 
.plaintiff  had  driven.   Although  there  were  two  flood 
lights  on  the  roof  of  the  bowling  alley,  they  were  not 
burning  at  the  time.   There  was  a  snail  light  over  the 
door  at  the  entrance  to  the  bowling  alley  building.   There 
were  no  lights  in  the  lane  to  the  rear  of  plaintiff's  car 
and  it  was  as  dark  to  the  rear  of  his  car  as  it  was  to 
the  front.  As  plaintiff  drove  down  the  lane  to  park  his 
car  the  headlights  of  the. car  lighted  up  the  roadway 
on  which  he  was  traveling.   As  he  drove ^ along  he  saw  the 
condition  of  the  surface  as  it  is  shown  in  the  photograph. 
The  surface  was  fairly  level  except  for  "these  high  piles 
of  earth  that  were  there, "  The  lane  down  which  he  drove 
his  car  varied  in  width  fron  7  feet  to  10  or  12  feet. 
The  photograph  shows  there  were  piles  of  gravel  in  the 
south  part  of  the  lane.   It  is  ap^oarent  fron  the  photo- 
graph that  these  piles  of  gravel  did  not  interfere  with 
the  accessibility  of  the  south  parking  lane. 
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After  plaintiff  had  stopped  his  car,  turned 
off  the  lights  and  shut  off  the  motor,  the  other  four 
men  in  the  rear  seat  got  out  on  the  right  hand  side 
and  stood  by  the  right  back  fender  until  he  had  locked 
his  car.  Then  plaintiff,  followed  by  his  four  companions, 
all  proc§».ded  to  walk  north  towards  the  next  lane  to 
get  to  the  entrance  of  the  bowling  alley.  He  walked  four 
or  five  feet  when  all  of  a  sudden  his  left  foot  hecane 
wedged  between  the  railroad  tie  and  the  telephone  pole 
which  were  on  the  surface  of  the  parking  lot.  He  was 
walking  normally.  He  was  In  no  hurry  to  get  Into  the 
bowling,  alley.  He  said  he  was  looking .  where  he  was 
walking.  He  was  not  carrying  anything.   He  did  not  see 
the  telephone  pole  or  railroad  tie  until  after  he  had 
fallen  and  did  not  know  of  their  existence.   The  ground 
around  the  telephone  pole  and  railroad  tie  was  covered 
with  weeds  and  grass  and  the  weeds  extended  above  the 
top  of  the  telephone  pole  and  tie.  The  weeds  were  brovm 
In  color  and  were  estimated  to  be  anywhere  from  12  inches  to 
3  feet  in  height.   There  were  no  lines  or  markings  of  any 
kind  outlining  the  stalls  for  the  automobiles  to  park. 
There  was  no  attendant  on  duty  in  the  parking  lot.  Neither 
the  plaintiff  nor  the  men  who  were  with  him  saw  the  log 
or  railroad  tie  feefore  plaintiff  fell.  The  telephone  pole 
was  approximately  10  inches  in  diameter  and  ran  in  an 
easterly  and  westerly  direction.  The  railroad  tie  was 
approximately  8  Inches  square  and  was  located  on  the 
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south  side  of  the  telephone  pole.   The  railroad  tie 

pointed  in  a  northeasterly  and  southwester-ly  direction 

with  the  northeast  end  against  the  pole  and  the  southwest 

eaJ.  leaving  an  o|)en.  space  approximately  8  Inches  between 

the  pole  and  the  tie.   It  was  in  this  angle  or  space, 

which  was  obscured  by  weeds,  in  which  the  plaintiff  caught 

his  foot  and  fell.   Neither  the  pole  nor  tie  had  been 

painted.   They  had  been  on  the  surface  of  the  parking 

lot  for  two  or  three  months  prior  to  the  occurrence. 

Plaintiff's  left  shoulder  was  dislocated  by  his  fall. 

He  was  taken  to  St.  Francis  Hospital  in  Blue  Island,   He 

was  severely  and  painfully  injured,  .He  returned  to  the 

scene  of  the  occurrence  the  next  day,  A  picture 

received  in  evidence  as  plaintiff's  exhibit  1,  taken 

four  days  after  the  accident,  shows  the  surrounding 

conditions  as  they  were  at  the  time  of  the  occurrence. 

Defendant  maintains  that  plaintiff  was  guilty 

of  contributory  negligence  as  a  matter  of  law.   Plaintiff 

answers  that  the  question  of  contributory  negligence  was 

properlj' submitted  to  the  Jury  as  a  question  of  fact.   In 

considering  this  point  we  view  the  testimony  in  its 

aspect  most  favorable  to  the  plaintiff.   The  lighting 

conditions  in  the  vicinity  where  he  fell  were  poor.   Ivlien  he 

got  out  of  his  car  he  turned  off  the  headlights.   He  did 

The  space  was  dark, 
not  know  .the  railroad  tie  was  there.  ;^He  saw  the  weeds  which 

were  three  feet  high.   He  had  seen  the  weeds  when  he  drove 

in.   He  said  it  was  so  dark  he  could  not  see  objects  on 
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the  ground  and  that  he  was  walking  In  a  dark  place. 
He  said  If  he  had  chosen  to  walk  down  the  lane  in 
which  he  had  driven  his  car,  he  would  be  walking  towards 
the  light  shown  in  the  picture^   Ho  rivd  not  t^ke  a  route 
that  he  knew  to  be  safe  by  walking  to  the  rear  of  his 
automobile,  then  east  to  the  naln  driveway  and  then 
north  to  the  west  entrance  which  was  lighted.   The  only 
difference  In  choice  of  routes  was  the  half  length  of  his 
car.  He  was  under  no  compulsion  to  pursue  the  route 
selected  in  preference  to  the  safe  route  down  the  lajie 
over  which  he  had  driven.  He  Ignored  the  only  route 
known  by  hia  to  be  safe  and  selected  an  une:iplored 
route  through  weeds  and  darkness.   He  had  a  choice 
of  routes.   Although  the  question  of  contributory 
negligence  is  ordinarily  for  the  Jury,  yet  when  there  is 
no  conflict  in  the  evidence  and  the  court  can  clearly  see 
that  the  injury  was  the  result  of  the  negligence  of  the 
injured  party,  it  should  not  hesitate  to  instruct  the  Jury 
to  return  a  verdict  for  the. defendant,   Illinois  Central 
RiRi_Co.  y,  Oswald,  338  111,  270.  In  Glr_s  v.  Chicago  Transit 
Authority.  351  111.  App,  31^,  in  reversing  a  Judgment  we 
said  that  plaintiff,  having  taken  a  hazardous  route,  she 
must  be  presumed  to  have  contemplated  the  danger  of  it 
and  that  it  was  then  her  duty  to  proceed  with  care  and 
caution,  and  that  the  law  la  well  settled  that  a  person 
has  no  right  to  knowingly  expose  himself  to  danger  and 
then  recover  damages  for  an  injury  which  might  have 


.  ■ '  •■  j  ' 


-C  ";i 


■■  'Mi  •    ■::'./i;''   'i:k 


n   .  :,■ 


.^  :  ■i.-iJ     ■  <  ■ 


.Uv'r 


J'  .:     ...  ■- 


■■i  ■>.  1  • 


.  '• .  -J    . ^  1 


-9- 

been  averted  by  the  use  of  reasonable  precaution  for  hie 

own  safety.   No  duty  devolved  upon  defendant  to  provide 

a  sidewalk  leading  from  the  parked  autonobllea  to  the 

building.   It  is  not  contended  that  parking  lots  are 

constructed  in  that  manner.   In  Brooks  V.  Sears  Roebuck  &  Co.. 

19  N.  E.  (2d)  39,  the  Supreme  Court  of  Massachusetts,  in 

speal<:ing  of  wooden  curbs  in  a  parking  lot,  said  (^1): 

"It  is  a  matter  of  coamon  knowledge  that 
similarly  constructed  curbs  exist  in  parking  spaces  in 
this  Commonwealth,   They  are  incidental  to  the  ordinary 
and  common  construction  of  such  places  and  are  structures 
the  plaintiff  should  have  expected  to  find  in  the  parving 
space  involved.   Cowen  v.  Kirby,  180  Mass.  504,  506, 
62  N.E.  968;  Heaney  v.  Colonial  Filling  Stations,  Inc., 
262  Mass.  338,  31^1,    159  N.E.  9I6.   They  facilitate  the 
orderly  parking  of  motor  vehicles  and  tend  to  prevent 
collisions.  *  *  *  The  defendant  had  a  right  to  assume 
in  the  actions  of  those  who  frequented  its  premises  'the 
exercise  of  ordinary  circumspection  as  to  their  footing.*" 

Plaintiff  cites  Pollard  v,  Broadway  Central 

Hotel  Corp,,  353  111.  312,  in  support  of  his  position. 

In  that  case  the  plaintiff,  when  hurt,  was  walking 

down  a  corridor  set  aside  and  used  by  guests  for  entrance  to 

the  lobby  of  the  hotel  and  there  was  nothing  nor  anybody 

to  warn  plaintiff. of  the  drop  in  the  floor  levels..  In 

Acme  Markets.  Inc..  v.  Remschel,  181  Va.  I7I,  24  N.  E. 

(2d)  430,  cited  by  plaintiff,  in  which  the  plaintiff  fell 

on  an  eight  inch  stump  in  the  darkness  of  defendant's 

parking  lot,  the  court  held  that  the  store  customer 

occupied  the  position  of  an  Invitee  while  upon  the  store 

parking  lot.   The  stump  was  allowed  to  remain  In  an  area 

where  pedestrians  were  expected  to  and  did  walk  in  order 

to  go  to  and  from  the  store.   The  defendant  had  notice 
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of  the  dangerous  condition  of  the  stunp  as  a  cus toner  had 
previously  damaged  the  muffler  and  gas  tank  of  his  auto- 
mobile.  The  Virginia  court  held  that  the  question  of  due  care 
was  properly  submitted  to  the  Jury,  and  pointed  out  that 
under  Virginia  law  the  burden  devolved  upon  defend^.nt  to 
prove  contributory  negligence  on  the  part  of  plaintiff.   In 
Ellguth  V.  Blaclcstone  Hotel.  Inc..  3^0  111.  Ai-p.  58?, 
(affirmed  iJ-OS  111,  3^-3,)  an  employee  of  defendant  offered 
to  and  did  lead  plaintiff  through  a  dark  passageway  v/here 
plaintiff  was  injured.  The  employee  of  defendant  was 
familiar  with  the. conditions  in  the  tunnel,  whereas 
plaintiff  was  not.   The  court  held  that  the  question  of 
contributory  negligence  was  properly  left  to  the  Jury, 
We  have  studied  all  of  the  cases  cited  by 
plaintiff  and  are  of  the  opinion  that  they  do  not  supoort 
him  in  the  factual  situation  presented  on  the  record  in 
this  case.   If  plaintiff  coulj.  see  where  he  was  walking  and 
failed  to  look,  he  was  guilty  of  contributory  negligence. 
If  he  walked  through  heavy  bushy  weeds  three  feet  high  in 
total  darkness,  he  should  have  known  that  there  was  no 
pathway  there  and  he  was  equally  guilty  of  contributory 
negligence.   He  did  not  claim  to  have  been  deceived  by  the 
weeds.   He  saw  them  when  he  first  drove  in  and  parked  his 
car  and  again  when  he  walked  north  from  his  car.   He  did  not 
walk  in  an  area  patently  set  aside  for  pedestrians,  nor  did 
he  walk  doxm  an  unlighted  aisle,  passageway  or  corridor 
as  in  some  of  the  citatiohe  relied  upon  by  the  plaintiff. 
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The  presence  of  the  weeds  v/as  cufficlent  warning  to  any 
person  exercising  ordinary  care  that  the  area  ahead  was 
not  used  or  entitled  to  be  used  by  pedestrians,   V/e  find 
as  a  proposition  of  law  that  the  contributory  negligence 
of  the  plaintiff  was  the  proximate  cause  of  the  injury 
which  he  suffered  and  that  a  verdict  should  have  been 
directed.   Therefore,  the  Judgment  of  the  Circuit  Court 
of  Cook  County  is  reversed  and  the  cau.ge  remanded  with 
directions  to  enter  Judgment  notwithstanding  the  verdict 
for  the  defendant  and  against  the  plaintiff. 


JUDGMENT  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

NIEMEYER,  P.  J.,  and  FRIEND,  J.,  Concur. 
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BITUMINOUS  CASUALTY  CORPORATION, 
an  Illinois  Corporation, 


Appellant, 


V, 


HARLOW  H.  BELDING,  individually   ) 
and  doing  business  as  BELDING    ) 
CONSTRUCTION  and  ENGINEERING      ) 
COMPANY'  and  BELDING  ENGINEERING 
COMPANY,  a  corporation, 


APPEAL  x^ROM 
CIRCUIT  COURT 
COOK  COUNTY 


Appellees. 
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MR,  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  a  complaint  filed  in  the  Circuit  Court  of  Cook 
County  the  Bituminous  Casualty  Corporation  prayed  for  an 
accounting  and  Judgment  against  Harlow  H,  Belding,  doing 
business  as  Belding  Construction  and  Engineering  Company, 
hereinafter  for  convenience  called  the  individual  defendant, 
and  Belding  Engineering  Company,  a  corr.oration.   Plaintiff  is 
engaged  in  the  casualty  insurance  business.   The  defendants 
are  construction  contractors,  with  their  principal  office 
at  West  Chicago,  Illinois,   The  business  was  operated  by 
Harlow  Belding  individually  under  the  name  of  Belding 
Construction  and  Engineering  Company  from  November  IH-,   19^ 
until  October  1,  1950*  when  it  was  transferred  to  Belding 
Engineering  Company,  a  corporation,  which  since  that  time 
has  operated  the  business.   At  the  special  instance  and 
request  of  the  individual  defendant,  plaintiff  issued  and 
delivered  to  him  certain  Workmen's  Compensation  and  Public 
Liability  insurance  policies  and  renewals  thereof  covering 
the  period  from  November  IH-,    19^10  to  December  31,  1951,   On 
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October  1,  1950,  the  interest  In  the  policies  of  the 
individual  defendant  was  assigned  to  the  corporate 
defendant.   The  policies  remained  in  force  until  December 
31,  1950,  when  they  were  canceled  by  the  plaintiff  under  the 
terms  thereof.   Each  policy  provided  that  the  premium  be 
based  upon  the  character  and  classification  of  work  performed 
by  the  various  employees  and  the  amounts  of  their  payrolls, 
which  in  the  first  instance  were  to  be  estimated  and  there- 
after to  be  ascertained  by  periodical  reports  or  audits  to 
be  made  by  the  defendants. 

The  defendants  from  time  to  time  made  reports  ,  •.'. 
purporting  to  disclose  the  payroll.  From  time  to  time  the 
defendants  permitted  plaintiff  to  audit  and  inspect  their 
records  and  books,  which  they  represented  contained  all  of 
the  wages  and  salaries  paid  to  employees.  The  reports  made 
by  the  defendants  were  false  and  untrue  in  that  they  did  not 
disclose  the  true  and  correct  amounts  paid  as  salaries  and 
wages  to  the  employees.   The  books  stnd  records  which  defendants 
permitted  plaintiff  to  examine  from  time  to  time  were  not  the 
true, .accurate  and  correct  books  and  records  and  did  not 
contain  the  true  and  correct  amounts  paid  to  the  employees  for 
wages  and  salaries.   Defendants  made  such  false  and  untrue 
reports  and  furnished  false,  untrue  and  incorrect  books  and 
records  to  the  plaintiff  for  examination  for  the  purpose  of 
showing  a  less  amount  of  payroll  so  that  the  premiums  that 
would  be  payable  under  the  policies  would  be  less  than  the 
amounts  they  should  have  paid.   This  was  done  intentionally 
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and  wilfully  for  the  purpose  of  cheating  and  defrauding 
the  plaintiff  out  of  its  Just  premiums.   At  the  time  the 
reports  were  made  and  the  books  and  records  exhibited, 
plaintiff  believed  that  the  reports,  books  and  records 
were  true  and  correct  and  fully  and  fairly  disclosed  the 
sums  paid  to  the  employees  for  wages  and  salaries.   The  first 
time  that  plaintiff  learned  that  the  reports,  books  and 
records  submitted  by  the  defendants  purporting  to  show 
the  payroll  were  false  and  untrue  was  between  "December  31» 
19^0  and  December  31,  1950,"  when  in  connection  with  audits 
then  being  made  by  the  plaintiff  it  "accidentally"  discovered 
the  true  books  and  records  showing  the  true  and  correct  pay- 
rolls and  the  amounts  paid  to  the  employees  for  wages  and 
salaries,  "which  books  and  records  were  carefully  hidden 
and  kept"  so  that  plaintiff  would  not  be  in  a  position  to 
see  them.   During  "said  period"  the  plaintiff  for  the  first 
time  learned  that  the  previous  reports,  books  and  records 
submitted  by  the  defendant  from  time  to  time  for  the  purpose 
of  ascertaining  the  premiums  due  were  false  and  untrue,  and 
for  the  first  time  learned  the  true  and  correct  payrolls 
showing  salaries  and  wages  paid  to  the  employees  and  was 
for  the  first  time  in  a  position  to  truthfully  ascertain  . 
the  correct  amount  of  premiums  payable  under  the  policies. 
When  from  time  to  time  it  accepted  payments  of  premiums 
under  the  policies,  plaintiff  did  not  know  and  could  not 
have  known  of  the. falseness  and  incorrectness  of  the  reports, 
books  and  records.   If  it  had  that  knowledge  it  v.'ould  not 
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have  accepted  the  premliame  and  would  have  Insisted  upon  the 
payment  of  the  amounts  due  according  to  computations  based  on 
the  true  payrolls.   Based  upon  the  true  and  correct  payrolls 
of  the  wages  and  salaries  paid  to  the  employees  at  the 
premiums  fixed  in  the  respective  policies,  there  is  due  to  the 
plaintiff  from  defendants  over. and  above  the  amounts  there- 
tofore paid  the  sum  of  ^1^,189.^3  plus  interest  at  the 
rate  of  five  percent  per  annum  on  the  yearly  deficiencies, 
at  the  end  of  "each  year  beginning  with  December  30,  19^1." 
The  deficiency  in  the  premiums  paid  from  December  31>  19^9  to 
December  31»  1950»  "the  last  year  in  which  the  policies  were 
in  effect,  amount s  to  $^■,^^^',^■^■^      Plaintiff  attached  an 
exhibit  of  ten  pages  showing  in  de'pall  the  remuneration 
reported  or  found  upon  audit  for  the  various  classifications; 
the  amount  due  under  the  reports  and  audits;  the  rate  of 
premium;  the  amounts  paid  based  thereon;  the  true  and  correct 
amount  of  remuneration  and  payroll  which  should  have  beeh 
reported  or  would  have  been  disclosed  if  the  true  and  correct 
books  and  records  had  been  exhibited;  the  amount  of  premiums 
that  would  be  due  therefor  based  upon  the  correct  payrolls; 
and  the  amount  remaining  unpaid  after  giving  credit  for  the 
sums  paid  from  time  to  time.   The  exhibit  also  purports  to 
show  the  true  and  correct  figures  which  should  have  been 
reported  by  the  defendants  or  would  have  been  ascertained 
from  audits  if  the  reports,  books  and  records  furnished  by 
defendants  were  true  and  correct  and  honestly  reflected  the 
payrolls.   On  or  about  October  1,  1950,  the  individual 
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defendant  sold  and  assigned  "all  of  his  business  in  bulk" 

to  the  corporation. 

Summons  was  served  on  the  corporation.   The 

individual  defendant  was  not  served.   After  four  extensions 

to  file  Its  answer  the  corporate  defendant  filed  a  motion 

for  summary  Judgment,   The  court  denied  plaintiff's  motion 

to  strike  the  motion  for  a  summary  judgment  and  also  denied 

its  motion  for  a  partial  Judgment.   Plaintiff  then  filed  an 

affidavit  in  opposition  to  the  motion  for  summary  Judgment, 

The  court  found  that  there  was  no  triable  issue  of  fact, 

that  the  check  for  vi!l»537»86  tendered  by  the  corporation  and 

certified 
SubsequentlyA discharged  the  defendants  from  all  the  demands 

of  plaintiff,  ordered  that  defendants  deliver  the  certified 

check  to  the  plaintiff . and  that  Judgment  be  entered  against 

it.   Plaintiff  appeals. 

The  purpose  of  a  sa'nmary  Judgment  proceeding  is  not 

to  try  an  issue  of  fact,  but  to  ascertain  whether  there  is 

an  issue  of  fact  to  be  tried.  The  right  of  the  moving  party 

to  such. a  Judgment  must  be  free  from  doubt.   See  Scharf  v,  Waters, 

328  111,  App.  525;  Great  Atlantic  &  Pacific  Tea  Co.  v.  Town  of 

Bremen,  32?  HI.  App,  393:  Bertlee  Co.  Inc«  v.  Illinois 

Publishing  and  Printing  Co, ,  320  111,  App,  ^90;  Macks  v. 

Macks,  329  111.  App,  14^.   Some  of  the  confusion  in  the 

instant  case  undoubtedly  arose  because  the  defendants  did  not 

answer  t|ie  complaint.  We  have  said  that  on  a  motion  for 

summary  Judgment  the  pleadings  should  be  considered  in  order 

that  the  court  may  know  what  the  issues  are,   A  motion  by  a 
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defendant  for  summary  judgment  presupposes  that  the  pleadings 
Join  issue.   At  the  outset  vie   are  confronted  v;ith  the  con- 
tention of  plaintiff  that  the  indiyidual  defendant,  not 
having  beeh  served  and  not  having  appeared,  the  court  did 
not  have  Jurisdiction  to  taake  any  determination  of  the  cause 
as  to  him.   The  record  shows  that  the  individual  defendant 
joined  in  the  motion  of  the  corporate  defendant  and  in  effect 
adopted  such  motion.   It  is  well  established  that  if  a 
defendant  makes  a  motion, files  a  pleading  or  takes  any  ..  i 

other  step  which  the  court  would  have  no  power  to  dispose  ' 

of  without  JuriQcTlction  of  his  person,  such  action  on  his 
part  will  be  a  submission  to  the  Jurisdiction  of  the  court. 
Supreme  Hive  Ladies  of  Maccabees  v,  Harrington,  22?  111.  511»  j 

525;  Welter  v.  Bowman  Dairy  Co. »  318  111.  App.  305,    3l6; 
Mitchell  V.  Comstock,  305  111.  Api^.  36O,  37^.   We  find  that  j 

the  individual  defendant  submitted  his  person  to  the  juris- 
diction of  the  court,  • 

The  trial  Judge  sustained  defendants'  contention 
that  the  check  for  §1,537.86,  when  certified,  satisfied  :all 
the  claims  of  plaintiff.   An  affidavit  for  the  defendants  by 
T.  E,  Qreen  says  that  he  is  a  cdrector  and  assistant  secretary 
and  treasurer  of  the  Haxri son-Brew ster  Agency,  hereinafter 
called  the  Agency,  which  had  an  agency  contract  with  plain- 
tiff from  March  1,  19^  to  August  9,  19^8 j  that  thereafter 
it  collected  premiums  for  plaintiff  on  policies  written 
through  the  Agency;  that  the  procedure  for  billing  premiums  j 

due  plaintiff  was  for  the  latter  to  bill  the  Agency,  which  in 
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turn  would  bill  Stephen  J,  Maloney,  who  was  a  broker  for  i 

the  corporate  defendant;  that  the  bill  was  paid  directly 

to  the  Agency,  which  would  deposit  the  check  to  its 

account,  that  in  addition  to  the  account  of  plaintiff 

with  the  defendants,  the  Agency  had  a  number  of  other  ; 

accounts  for  the  plaintiff;  that  every  month  plaintiff 

would  send  a  statement  of  the  outstanding  bills  which  were 

to  be  paid  to  plaintiff  within  sixty  days;  that  Maloney  is  not 

connected  with  the  Agency  except  that  he  maintains  desk  space 

in  its  office  in  Chicago;  that  on  May  8,  1951>  Maloney 

turned  over  to  Green  a  letter  dated  May  7,  1951 »  from  the 

attorneys  for  the  corporate  defendant,  together  with  an 

uncertified  check  of  that  defendant  for  ^1,537.86  and  a  i 

payroll  audit  report;  that  on  May  9,   1951,.&reen  v/rote  a  i 

letter  to  plaintiff  for  the  attention  of  J,  E.  Folkers,  I 

its  Chicago  manager;  that  on  May  15,  1951>  Folkers  came  | 

to  his  (Green's)  office  and  stated  that  he  wanted  the  i 

check  which  he  said  he  thought  he  was  going  to  have  certified; 

that. on  May  29,  1951»  he  (Green)  received  a  letter  from 

E,  D.  McMullin,  assistant  manager  of  plaintiff,  enclosing 

the  check  which  "had  been  certified";  and  that  on  May  31,   1951» 

he  wrote  a  letter  to  the  corporate  defendant,  which  he 

delivered  to  Maloney,  the  broker  of  that  defendant.   That 

letter  does  not  appear  in  the  record.   Green  states  that  on 

June  7,  1951,  he  received  a  letter  from  the  attorneys  for 

the  corporate  defendant  dated  June  6,  1951* 
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The  letter  of  May  7>  1951,  from  the  attorneys 
is  addressed  to  the  Agency  for  the  attention  of  Stephen  J, 
Maloney,  with  the  heading  "Re:  Beldlng  Engineering  Company- 
Bituminous  Casualty  Co."  and  reads: 

"A  statement  was  recently  subnltted  to  Beldlng 
Engineering  Company,  a  client  of  this  office,  In  connection 
with  Insurance  premiums  allegedly  due  on  Insurance  v;lth 
Bituminous  Casualty  Company  for  Workmen's  Compensation, 
Public  Liability  and  Property  Damage  coverage.   Bituminous 
Casualty  Company  carried  the  insurance  in  these  matters  for 
our  client  for  approximately  10  years.   The  Insurance 
company' s  payroll  auditors  computed  the  premium  on  an 
established  basis.   The  statement  which  was  submitted  to 
our  client  was  not  submitted  pursuant  to  the  contract,  nor 
pursuant  to  their  established  system  of  auditing.   Based' 
upon  the  contracts  and  Bituminous'  procedure  in  auditing,  we 
are  enclosing  a  payroll  audit  report  covering  the  period  from 
December  31,  19^9  to  December  31,  1950.   This  report  establishes 
that  additional  premiums  are  due  for  Workmen' s  compensation 
coverage  of  $1,258,53  and" for  public  liability  and' property 
damage  in  the  sum  of  $279.33,  making  a  total  of  $1,537.86. 

"Consequently,  on  behalf. of  our  client,  we  are 
enclosing  our  client's  check  No.  1736,  payable  to  Harrison- 
Brewster  Agency  in  the  sum  of  $1,537,86,  in  full  and  complete 
satisfaction  and  discharge  of  any  and  all  claims  xvhich 
Bituminous  Casualty  Company  may  have  against  our  client.   Our 
client  is  certainly  willing  to  pay  the  Insurance  company  the 
sum  that  is  due  it,  but  no  more, "  i 


A  letter  of  May  9,  1951,  from  the  Agency  to  plaintiff  at  its 

Chicago  office,  with  the  heading  "Re:  Pol.  WC  I2652I  &   PL 

12602  Beldlng  Engineering  Co,"  reads  as  follows: 

"Enclosed  herewith  find  payroll  report  and  copy 
of  letter  received  from  the  representatives  of  captioned 
assured  in  connection  with  earned  premium  under  Compens9.tion 
and  Public  Liability  -policies  for  period,  December  31,  1914-9 
to  Dicember  31,  1950,  The  check  in  the  amount  of  31,537,86 
is  being  held  pending  your  advices," 

A  letter  dated  May  29,  1951,  from  the  Chicago  office  of 

plaintiff  to  the  Agency  stated  that  it  was  returning 

therevJltii  corporate  defendants'  check  dated  April  26,  1951, 

to  the  order  of  the  Agency  for  |1, 537,86,  with  the  request 
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that  the  Agency  return  the  check  to  the  corporate  defendants 
as  unacceptable  because  it  is  "not  in  the  correct  amount 
and  this  former  assured  and  their  Attorney  are  cognizant  of 
the  fact  that  the  premium  balance  Is  a  considerably  larger 
amount,"  Apparently,  the  Agency  wrote  defendant  corporation 
on  May  31,  1951,  returning  the  check.  This  letter  does  not 
appear  in  the  record.   It  is  mentioned  in  the  affidavit       \ 
of  Green  and  also  in  a  letter  .dated  June  6,  1951i  ^^ovc.   the 
corporate  defendants'  attorneys.   The  last  mentioned  letter 
addressed  to  the  Agency  acknowledged  the  letter  of  May  31» 
1951,  returning  the  check,  called  attention  to  the  fact  that 
when  the  check  was  forwarded  on  May  7»  1951 »  it  ^-^as  not 
certified,  that  the  check  returned  was  certified  on  May  17* 
1951,  that  it  was  in  the  hsjids  of  the  Agency  or  plaintiff 
for  approximately  a  month,  that  because  of  the  certification 
plaintiff  had  accepted  payment  of  all  sums  due  by  "Belding 
Engineering  Company"  to  plaintiff,  and  that  the  check  was 
being  returned,  ^ 

On  June  I3,  1951,  the  attorney  for  plaintiff 
in  a  letter  to  "Belding  Construction  &  Engineering  Co. " 
returned  the  check  and  stated  that  the  correct  balance  due 
on  the  premiums  on  the  various  policies  "Issued  to  you"  is 
|lij',189.'!4'3,  and  asked  that  a  check  for  the  correct  balance 
be  forwarded.   In  a  letter  dated  June  19,  1951»  addressed 
to  the  attorney  for  plaintiff  and  entitled  "Re:  Bituminous 
Casualty  Corporation, "  the  attorneys  for  defendants  stated 
that  plaintiff  by  Its  action  accepted  the  check  In  full 


«.io- 

payment  "of  any- amount  due"  and  that  the  return  of  the  eheck 
"is  not  accepted,".  The  letter  closed  with  the  statement  that 
"the  sum  of  |1,537.86  is  being  held  available  tp  your 
client  at  any  time."  The  check  dated  April  26,  1951»  *s 
drawn  by  "Meric  W,  Beldlng"  on  the  West  Chicago  State  Bank, 
payable  to  the  order  of  .the  Agency.   The  corporate  defendant's 
name  is  printed  at  the  top  of  the  check  but  its  name  does     ^^ 
not  appear  as  a. drawer.   The  check  was  certified  by  the  bank 

on  May  17i  1951. 

In  opposing  the  motion  for  summary  Judgment, 
plaintifif  filed  the  affidavit  of  J.  E,  Folkers,   He  denied 
that  the  Agency  collected  any  premi\im8  for  plaintiff  after 
July  6,  19^4-8,  and  said  that  all  the  transactions  between 
plaintiff  and  the  defendants. in  relation  to  the  Insurance 
policies  were  with  Stephen  J.  Maloney,  who  was  the  broker 
for  the  defendant.  He  denied  that  there  was  any  authority 
in  the  Agency  to  collect  premiums  for  plaintiff.  He  stated 
that  Maloney  had  desk  space  in  the  office  of  the  Agency, 
that  the  check  was  intended  to  cover  the  insurance  premiums 
on  the  payroll  report  for  the  period  of  one  year  ending 
December  31,  1950,  that  It  was  not  intended  to  cover  the 
entire  audit,  that  the  check  was  not  endorsed  to  the  plain- 
tiff by  the  payee,  and  that  the  certification  is  not  for 
the  benefit  of  plaintiff  but  for  the  benefit  of  the  Agency, 

The  affidavits  of  both  parties  are  subject  to 
criticism  in  that  they  do  not  show  that  they  are  made  on 
the  personal  knowledge  of  the  affiants  and  do  not  affirmatively 
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show  that  the  affiants,  If  sworn  as  witnesses,  can  testify 
competently  thereto.   They  are  also  replete  with  conclusions. 
The  exhibits,  however,  are  helpful  in  disclosing  the 
transactions  and  show  that  the  check  was  returned  by 
the  plaintiff  on  the  basis  that  the  balance  "is  a  considerably 
larger  amount."   The  fact  that  the  check  was  made  payable 
to  the  Agency  and  not  endorsed  to  plaintiff  was  not  raised 
and  appears  to  be  an  afterthought.   Sections  186  and  187 
of  the  Negotiable  Instrument  Act  (Pars.  208  and  209,  Ch.  98, 
111.  Rev.  Stat.  1953)  provide  that  where  a  check  is 
certified  by  the  bank  on  which  it  is  drawn,  the  certification 
is  equivalent  to  an  acceptance,  and  that  where  the  holder 
of  a  check  procures  it  to  be  accepted  or  certified,  the 
drawer  and  all  endorsers  are  discharged  from  liability  thereon. 
We  find  that  plaintiff  as  a  holder  of  the  check  procured 
it  to  be  certified  and  that  such  certification  is  equivalent 
to  an  acceptance.   The  check  was  intended  for  the  plain- 
tiff.  The  plaintiff  made  the  decision  to  certify  it  and 

also  to  return  it  after  such  certification,  . J 

The  question  that  remains  for  decision  is  v/hether- 
the  check  for  ^1,537.36  accompanying  the  letter  of  May  7, 
I95I1  was  tendered  and  accepted  (by  the  certification)  with 
the  intention  of  discharging  all  claims  of  plaintiff  or  only 
the  claim  for  the  underpayment  of  premiums  during  the  .> 
year  ending  December  31,  1950.   The  complaint  claims  under- 
payment of  $1^,189.^3  during  the  ten  year  period  of  which 
$^,38A-,4^-j-  arose  during  the  last  year.  The  plaintiff  asserts 
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that  during  the  last  year  it  "accidentally"  discovered 
the  true  books  and  records  of  the  defendants  showing  the 
true  and  correct  payrolls,  which  had  been  hidden  by 
defendants,  and  that  it  then  learned  that  previous  reports,  • 
books  and  records  submitted  from  time  to  time  v/ere  false  and 
untrue.   The  letter  of  May  7,  1951>  refers  to  a  statement 
recently  submitted  to  the  corporate  defendant  in  connection 
with  insurance  premiums  allegedly  due  on  insurance  with 
plaintiff.   It  said  that  the  plaintiff's  auditors  computed 
premiums  "6n  an  established  basis"  and  that  the  statement 
submitted  "to  our  client"  was  not  submitted  pursuant  to 
the  contract  nor  to  "their"  established  system  of  auditing, 
and  that  based  upon  the  contracts  and  plaintiff's  procedure 
in  auditing  "we  are  enclosing  a  payroll  audit  covering 
the  period  from  December  31>  19^9  to  December  31,  1950." 
The  letter  says  "this  report  establishes  that  additional 
premiums  are  due  for  Workmen's  compensation  coverage  of 
$1,258,53  and  for  public  liability  and  property  damage 
in  the  sum  of  $279.33,  making  a  total  of  |1,537.86,"  and 
concludes  by  enclosing  "our"  client's  check  payable  to 
the  Agency  for  $1,537.86  "In  full  and  complete  satisfaction 
and  discharge  of  any  and  all  claims  which  Bituminous 
Casualty  Company  may  have  against  our  client.   Our  client 
is  certainly  willing  to  pay  the  insurance  company  the 
sum  that  is  due  it,  but  no  more."   This  letter  does  not 
seek  a  compromise.   It  is  based  on  an  audit  for  the  last 
year  which  "establishes"  that  there  was  an  underpayment 
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for  that  year  of  |l|537,86.  We  think  the  check  was  tendered 

in  satisfaction  of  the  claim  for  the  last  year.   This 

construction  was  adopted  in  the  letter  of  the  Agency  to 

plaintiff's  Chicago  office  of  May  9,  1951»  which  enclosed 

the  payroll  report  and  a  copy  of  the  letter  of  May  7  "In 

connection  with  earned  premium  under  Compensation  and 

Public  Liability  policies  for  period,  December  31*  19^ 

to  December  31,  1950,"  and  stated  that  "the  check  is  being 

held  pending  advices," 

The  Green  affidavit  said  that  Folkers  came  to  the 
Agency's  office  on  May  15,  1951»  took  the  check  and  said 
he  thought  he  was  going  to  have  it  certified.   In  a  letter 
of  May  29,  1951,  plaintiff  returned  the  check  to  the  Agency. 
It  had  been  certified.  Fr9m  the  affidavits  and  exhibits  we 
find  that  the  check  for  $1,537.86  was  intended  to  cover 
the  underpayment  for  the  last  year  and  when  the  plaintiff  procured 
the  check  to  be  certified  it  accepted  that  payment  in  full. 
satisfaction  of  its  claim  for  ^^fjQk^kk'   for  the  final  year. 
Should  defendants  file  an  answer,  there  will  be  left  for 
adjudication  any  issues  that. may  arise  covering  the  premiums 
for  the  preceding  nine  years. 

The  decree  of  the  Circuit  Court  of  Goolr 
County  is  reversed  and  the  cause  is  remanded  with  directions 
to  enter  a. partial  Judgment  In  favor  of  the  plaintiff 
for  $1,537.86,  and  for  further  proceedings  consistent  with 

these  views, 

DECREE  REVERSED  AND  CAUSE 
REMANDED  WITH  DIRECTIONS. 

NIEMEYER,  P.  J.  and  FRIEND,  J.,  Concur. 
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ELEANOR  KANE,  Adminlstiratrix  6f 
the  Estate  of  Barney  Kane, 
Deceased, 

Plaintiff  -  Appellee, 

V, 


SAM  DUNN, 


Defendant  -  Appellant. 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 
On  November  Z^,    19^7,  Sam  Dunn  leased  to  Barney 
Kane  the  store  at  1053  West  Madison  Street,  Chicago,  to  be 
occupied  as  a  tavern  for  the  period  from  December  1,  19^7 
to  November  30,  1952,  at  a  rental  of  $12,000,  payable  in 
monthly  installments  of  $200.   The  lessee  agreed  to  Insure 
the  plate  glass,  furnish  dram  shop  insurance,  do  all  the 
interior  repairs  at  his  expense,  furnish  heat  and  hot  water 
to  other  tenants  and  occupants  and  to  insure  the  furniture 
and  fixtures.   The  lessor  agreed  to  allow  the  lessee  to  use 
the  furniture  and  fixtures  in  the  premises.   The  lessee 
deposited  ^2,000  with  the  lessor  to  secure  the  performance 
of  all  the  conditions,  covenants  and  provisions  in  the  lease, 
which  was  to  be  retained  until  December  10,  1952.   If  the 
lessee  defaulted  and  whether  or  not  the  lessor  had  terminated 
the  lease  or  the  right  of  lessee* s  possession,  the  $2,000 
was  to  be  forfeited  and  retained  by  the  lessor  as  liquidated 
damages.   In  no  event  was  any  action  to  be  brought  to  recover 
the  deposit  prior  to  December  10,  1952. 
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Barney  Kane  took  poasesslon  of  the  premises  and 
paid  the  monthly  rental  until  his  death  on  March  6,  19^. 
On  the  death  of  her  husband,  Eleanor  Kane,  the  widow,  took 
possession  of  the  premises  and  operated  the  tavern.   The 
tavern  was  closed  only  on  the  day  of  the  funeral.   At  the 
time  of  the  lessee's  death  the  liquor  license  was  In  his  name. 
The  widow  did  not  take  out  a  new  license  Immediately  on  hie 
death  but  ran  on  the  old  license  until  It  expired  In  May, 
1948.   From  a  conversation  with  the  landlord  and  other  actions 
the  widow  considered  that  the  written  lease  was  canceled  by 
mu"bual  agreement  and  possession  under  that  lease  surrendered, 
and  that  she  became  a  month  to  month  tenant.   She  was  appointed 
administratrix  of  the  estate  of  her  deceased  husband.  As  such;> 
she  filed  an  amended  statement  of  claim  in  the  Municipal 
Court  of  Chicago  against  Sam  Dunn  to  recover  the  02,000 
deposited  as  security.  Defendant  filed  a  counterclaim  for 
$2,400  for  rent  at  $200  a  month  for  the  twelve  month  period 
from  May  1,  19^9  to  April  30,  1950.   Issue  was  Joined.   In  a 
trial  before  the  court  without  a  Jury  there  was  a  finding  and 
Judgment  in  favor  of  the  plaintiff  for  ^2,000  and  a  finding 
and  Judgment  against  the  defendant  on  the  counterclaim. 
Defendant  appeals. 

Plaintiff  testified  that  several  days  after  the 
death  of  her  husband  she  spoke  to  the  defendant  on  the  tele- 
phone.  She  told  him  that  her  husband  had  passed  awayj  that 
she  had  been  down  to  the  City  Hall  and  been  told  she  could 
not  operate  the  tavern  without  a  license  In  her  name  as  an 
individual;  that  it  would  be  necessary  for  her  also  to  have 
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an  individual  lease  on  the  premises  In  order  to  procure  a 

license;  that  the  defendant  asked  her  how  long  she  wanted 
to  lease  the  premises;  that  she  Informed  him  she  was  not 
feeling  well,  had  two  small  children;  and  that  she  could  not 
determine  for  how  long  a  period  she  would  wish  to  operate 
the  tavern.   She  then  asked  him  what  he  would  do  about  this. 
The  defendant  told  her  to  "disregard  the  old  lease"  and 
"Forget  It,  and  I  will  put  you  on  a  month  to  month  basis, 
being  as  you  don't  know  how  long  you  will  remain.   Is  that 
satisfactory?"   She  answered,  "Yes,  I  guess  If  that  Is  the 
way  It's  handled,  It  Is  satisfactory."  Plaintiff  further 
testified  that  the  monthly  rental  was  to  be  $200  plus  water 
payments.   She  said  that  after  the  telephone  conversation 
she  went  into  poasesslon  of  the  premises,  iifter  going  into 
possession  individually  she  paid  the  rent  monthly  with  her 
own  funds  and  checks  personally  signed.  Although  not  sure 
of  the  point,  she  believes  that  she  changed  the  telephone 
number.   She  did  not  change  the  signs  on  the  outside  of  the 
tavern.   About  five  weeks  after  her  conversation  with  the 
defendant  she  procured  a  liquor  license  in  her  own  name. 
While  Mrs,  Kane  was  out  of  town  in  the  spring  of  19-^9  there 
was  a  charge  of  a  violation  of  an  ordinance  in  the  tavern* 
and  in  April,  19^9,  her  liquor  license  was  revoked.  Mrs. 
Kane  closed  the  tavern  and  ceased  paying  rent.   She  testified 
further  that  in  19^9,  after  the  tavern  was  closed,  she  was 
sued  individually  for  possession  and  for  the  rent  claimed  to 
be  due.  Plaintiff  nonsuited  that  case.   She  testified  that 
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the  commencing  of  that  suit  caused  her  to  examine  the  papers 

In  her  husband's  box  In  their  apartment  and  that  this  was  the 

first  time  she  learned  that  the  sum  of  $2,000  was  on  deposit 

with  the  defendant.   The  defendant  testified  that  when  Mrs. 

Kane  spoke  to  him  on  the  telephone  and  asked  for  a  new  lease 

he  told  her  he  could  not  give  her  a  new  lease,  that  she  had 

a  lease  and  that  she  could  operate  under  her  husband' s  lease. 

The  basis  In  law  for  the  decision  In  the  Instant 

case  Is  stated  by  the  Supreme  Court  In  Alschuler  v.  Sohlff , 

164  111.  298,  (304): 

"We  hold  It  to  be  the  lav^  of  this  State,  that 
where  It  Is  not  sought  to  alter  or  change  the  terms  of  a 
contract  under  seal,  still  leaving  It  In  force,  but  where 
the  object  is  to  show  that  such  Instrument  has  been  abrogated, 
canceled  and  surrendered,  the  question  Is  one  of  fact  for 
a  Jury,  and  evidence  thereon  Is  admissible." 

See  also  Sellmos  v.  Marines,  323  HI.  App.  144;  Jacob  v, 
Mundell,  26?  111.  App.  l60.  Plaintiff  In  the  case  at  bar 
Introduced  evidence  to  support  her  theory  that  there  was  a 
mutual  agreement  to  surrender  and  cancel  the  lease  and  to 
relet  the  premises  to  her  as  an  Individual  as  a  month  to 
month  tenant.   She  testified  and  the  defendant  admits  that 
she  personally  paid  the  rent  for  the  premises.   The  tavern 
license  was  taken  in  her  name  and  she,  as  an  Individual, 
operated  the  tavern.   In  1949  she  was  sued  individually  by 
the  defendant  to  obtain  possession  and  to  recover  rent  then 
claimed  to  bp  due  and  owing.   She  said  that  defendant  did  not 
inform  her  of  the  deposit  of  $2,000.  Where  a  cause  is  tried 
by  the  court  without  a  Jury,  the  determination  of  the  cred- 
ibility of  the  witnesses  and  the  weight  to  be  accorded  to 
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thelr  testimony  Is  committed  to  the  trial  Judge,  and  where 
evidence  Is  merely  conflicting  this  court  will  not  substitute 
its  Judgment  for  that  of  the  trial  Judge,   When  the  plaintiff 
and  defendant  mutually  agreed  to  cancel  the  lease  and  she 
took  possession  as  an  individual,  as  administratrix  she  was 
entitled  to  a  return  of  the  deposit  held  by  the  defendant  as 
security  for  the  faithful  performance  of  the  lease. 

The  record  supports  the  Judgment.   Therefore,  the 
Judgment  of  the  Municipal  Court  of  Chicago  is  affirmed. 

JUDGMENT  AFFIRMED. 


NIEMEYER,  P.J.  AND 
FRIEND,  J.,  CONCUR, 
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GEORGE  DRAGOSVICH, 


Appellee, 


V, 


ALLSTATE   INSURANCE  COMPANY,    an 
Illinois  Corporation, 

Appellant, 


APPEAL  FROM 

l^NICIPAL  COURT 
OF  CHICAGO. 


I 


2    I.A.^^'  5  0 


MR.    JUSTICE  BURKE  DELIVERED   THE  OPINION  OF   THE   COURT. 
George  Dragosvlch  filed  a  statement  of  claim  in 
the  Municipal  Court  of  Chicago  on  a  contract  of  Insurance 
issued  by  the  Allatate   Insurance  Company  covering  plaintiff's 
automobile   for  loss  caused  by  collision.      A  trial  before   the 
court  without  a  Jury  resulted  in  a  Judgment   against  defendant 
for  #1093.00,    including  $218.00  as  attorneys'    fees  for 
vexatious  delay,    to   reverse  which  defendant  appeals. 
Defendant's  theory  is  that  the  plaintiff,    at  the   time  he 
applied  for  the  policy  of  Insurance,   made  misrepresentations 
which  were  material  to   the  risk,    the  falsity  of  which  voided 
the  policy  in  that  he  represented  to   its  agent  that  no  insurer 
had  ever  canceled  any  automobile  Insurance   Issued  to  him, 
Which  representation  was  false,   and  that  he  further  represented 
to   its  agent  that  he  had  only  one  prior  accident  for  which 
he  was  not  at  fault,   when  in  fact  he  had  other  accidents  In 
which  he  was  at  fault   and  which  he  failed  to   disclose  when 
he  applied  for  the   insurance.     Plaintiff's  theorj^  is  that  he 
made  no  misreprosentations,   that  he   signed  an  application  for 
the   Insurance  filled  out  by  defendant's  agent  who    either 
falsely  or  inadvertently  wrote  Incorrect   information  therein. 


L 


■"    ~.  (.  ^ 


J 


-2- 

that  he  thus  informed  the  defendant  of  the  cancelation  of  hla 
Insurance,  that  the  defendant,  bound  by  the  act  of  Its  agent, 
is  estopped  to  deny  the  contract,  that  the  alleged  misrepre- 
sentation is  not  a  warranty  and  merely  a  declaration  not 
material  to  the  risk,  and  that  defendant  failed  to  shov/  mis- 
representation of  a  material  fact. 

Plaintiff  urges  that  as  the  defendant  did  not  plead 
the  misrepresentations  of  the  plaintiff  as  to  prior  accidents, 
that  issue  is  not  before  us.   The  matter  of  prior  accidents 
was  brought  in  during  the  direct  examination  of  plaintiff. 
During  the  cross-examination  it  wa,s  brought  out  that  plaintiff 
had  other  accidents  which  he  did  not  reveal  on  direct  exam- 
ination and  which  were  not  disclosed  at  the  time  he  applied 
for  the  insurance.   This  defense  was  raised  during  the  trial 
and  argued  in  the  briefs  submitted  to  the  trial  Judge.   The 
oral  opinion  of  the  trial  Judge  shows  that  he  considered  this 
defense.   Plaintiff  made  no  motion  to  strike  any  of  the 
testimony  concerning  the  prior  accidents.   The  parties  may, 
by  the  introduction  of  evidence,  waive  formal  pleadings  or 
form  their  own  issues  on  the  evidence  introduced,  and  they 
may  voluntarily  present  under  the  evidence  issues  not  pre- 
sented by  the  pleadings.   An  objection  that  a  certain  natter 
Is  not  in  issue  under  the  pleadings  luay  be  waived  where  he 
Introduces  or  brings  out  evidence  bearing  on  the  subject,  or 
fails  to  object  to  evidence  offered  by  the  adverse  party, 
71  C.J.S.  Sec.  573.   Paragraph  3  of  Section  ^2    (Far.  l66. 
Sec.  kZ,    111.  Rev,  Stat.  1953)  of  the  Practice  Act  states 
that  all  defects  in  pleadings,  either  in  form  or  substance, 
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not  objected  to  In  the  trial  court,  shall  be  deemed  to  be 
waived.   See  Sacks  v,  Helene  Curtis  Industries.  Inc..  340 
111.  App.  76,  86;  Hell  v.  Kastengren,  328  111.  App.  3OI,  310; 
Meyer  v.  Hendrlx.  311  111.  App.  605,  607;   Pallasch  v.  United 
States  Fidelity  &  Guaranty  Co..  329  111.  ;^p.  257,    26l.   Ilie 
plaintiff  waived  any  right  to  say  that  there  was  no  Issue  as 
to  misrepresentation  of  prior  accidents. 

Defendant  Insists  that  misrepresentations  made  by 
the  plaintiff  at  the  time  he  applied  for  the  policy  that  no 
policy  of  Insurance  Issued  to  him  was  ever  canceled^  and  that 
he  was  Involved  In  only  one  accident,  gave  It  the  right  to 
avoid  the  policy.  Plaintiff  answers  that  the  statements  con- 
tained In  the  application  for  Insurance  v4ilch  are  not  part  of 
the  policy  are  not  warranties  but  mere  representations  and 
Inducements  to  the  contract,  and  that  notice  to  the  agent  of 
defendant  of  prior  cancelation  will  estop  It  from  avoiding 
the  policy.  On  October  I6,  1951,  plaintiff  went  to  defendant's 
counter  for  the  sale  of  Insurance  In  Sears'  store  on  79t.h 
Street,  Chicago,  talked  to  Edward  S.  Kelly,  Its  agent,  and 
told  him  he  wanted  Insurance  on  his  automobile.  Plaintiff  Is 
a  mlllrlght  and  has  been  employed  by  one  corporation  In  the 
steel  mills  for  17~l/2  years.   Mr.  Kelly  stated  that  he  asked 
plaintiff  certain  questions  which  he  answered  and  he  recorded 
the  answers  on  a  printed  application  blank  which  plaintiff 
signed.  Plaintiff  received  a  carbon  copy  of  the  application, 
which  he  took  home  with  him.  Kelly  said  he  asked  plaintiff 
whether  or  not  any  insurer  had  ever  canceled  any  automobile 
Insurance  issued  or  refused  any  automobile  insurance  to  him 
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or  any  member  of  his  household,  that  plaintiff  answered  "no" 
and  that  witness  so  recorded  the  answer  on  the  application. 
He  said  that  plaintiff  never  Informed  him  that  he  had  ever 
been  canceled  by  any  Insurance  company;  that  he  asked  plain- 
tiff whether  or  not  he  had  been  Involved  In  any  accidents* 
thQt  plaintiff  told  him  about  one  accident  In  1950;  and  that 
he  recorded  that  Information  on  the  reverse  side  of  the 
application.   On  the  printed  application  Is  the  question: 
"Has  any  Insurer  ever  canceled  any  automobile  Insurance  Issued, 
or  refused  any  automobile  Insurance  to  the  applicant  or  to 
any  of  his  household?"   There  Is  a  box  provided  to  mark  either 
"Yes"  or  "No"  and  the  "No"  Is  checked.  On  the  reverse  side 
of  the  application  appears  the  question  "Has  applicant  or  his 
automobile  been  Involved  In  any  accident  or  loss?"   There  are 
spaces  on  the  application  together  with  questions  pertaining 
to  the  details  In  regard  to  the  accidents.   One  accident  is 
noted  on  the  application  form,  being  the  one  of  September, 
1950,  in  which  plaintiff »s  car  was  struck  in  the  rear  by 
another  vehicle. 

Plaintiff  testified  that  he  told  Kelly  that  "I  was 
dropped  by  an  insurance  company"  and  that  he  wanted  insurance 
on  his  car;  that  his  Insurance  had  not  yet  terminated  and 
would  be  terminated  October  I9,  1951;  that  Kelly  told  him  to 
forget  about  being  dropped  and  that  he  would  take  care  of  him; 
that  he  was  never  asked  whether  or  not  he  was  involved  in  any 
accident  at  the  time  he  applied  for  the  insurance;  and  that  the 
agent  read  all  the  questions  on  the  application  except  those 
pertaining  to  the  cancelation  and  prior  accidents.   Plaintiff 
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stated  that  prior  to  applying  to  the  defendant  for  a  pol/ucy 
of  Insurance  on  his  automobile  his  automobile  Insurance  had 
been  canceled  and  that  he  so  Informed  Kelly.   The  application 
contained  the  description  of  one  of  the  accidents  which  plain- 
tiff admitted  he  had.   Plaintiff  stated  that  he  signed  it 
without  reading  it.  Kelly  had  authority  to  obligate  the 
company  on  a  binder  and  under  that  authority  could  determine 
that  the  accident  mentioned  in  the  application  would  not  be 
material  to  the  risk  and  bind  the  defendant.  Plaintiff 
received  the  policy  about  a  week  later.   He  said  he  did  not 
read  the  application  at  the  time  he  signed  it  or  at  any  time 
until  after  the  loss  occurred.  When  he  received  the  policy 
the  declaration  was  attached  to  it.   He  read  part  of  the 
policy  and  checked  his  coverages,  which  appeared  on  the 
declaration  sheet.  He  testified  that  he  did  not  read  Paragraph 
8  of  the  declaration,  which  reads:   "During  the  past  two  years, 
with  respect  to  the  hamed  insured  or  to  any  member  of  his 
household,  no  Insurer  has  canceled  or  refused  any  automobile 
insurance  nor  has  any  license  or  permit  to  drive  an  automobile 
been  suspended,  revoked  or  refused,"  He  was  Involved  in  an 
accident  in  September,  I950  v^lle  waiting  for  a  stoplight  and 
was  hit  by  a  truck.   Shortly  thereafter  he  was  Involved  in 
another  accident  where  "I  cut  into  two  girls  and  I  hit  the 
right  side  of  this  Tudor  Ford,"  He  had  an  accident  in  19^2 
with  a  different  car.  He  was  in  the  car  but  was  not  driving 
when  it  overturned. 

Representations  made  by  an  applicant  for  automobile 
insurance  as  to  prior  cancelation  and  frequency  of  accidents 
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are  matters  that  materially  affect  the  risk  Insured  against. 
Defendant  was  entitled  to  know  about  prior  cancelations  so 
that  11;  could  investigate  and  determine  the  reasons  therefor 
and  whether  or  not  It  was  willing  to  assume  the  plaintiff 
as  a  risk,  and  was  entitled  to  know  about  prior  accidents 
for  the  same  reason.   The  evidence  establishes  that  plaintiff 
made  material  misrepresentations  both  as  to  prior  cancelation 
and  as  to  accident  experience.  He  seeks  to  avoid  the  mis- 
representation as  to  prior  cancelation  by  his  testimony  that 
he  told  Kelly  about  it,  but  has  no  satisfactory  explanation 
for  his  failure  to  disclose  the  prior  accidents.  He  said 
the  agent  never  asked  him  about  any  accidents.  Kelly  testi- 
fied that  he  asked  about  accidents  and  that  plaintiff  told 
him  he  had  only  one,  which  he  noted  on  the  reverse  side  of 
the  application.  Plaintiff's  testimony  on  this  matter  Is  not 
worthy  of  credence  since  the  details  of  one  accident  appear 
on  the  reverse  side  of  the  application.  Paragraph  8  of  the 
declaration  states  that  during  the  past  two  years  no  insurer 
canceled  any  automobile  insurance  of  plaintiff.   The  declara- 
tion is  printed  in  regular  size  type  on  a  half  sheet  inserted 
In  a  printed  policy  on  which  also  appears  the  information  in 
regard  to  coverages  and  premiums,  name,  address  and  identify- 
ing information  on  the  automobile,  and  is  a  part  of  the  policy. 
Paragraph  23  of  the  declaration  states  that  by  acceptance  of 
the  policy  the  insured  agrees  that  the  statements  therein  are 
his  agreements  and  representations,  and  that  the  policy  is 
issued  upon  reliance  of  the  truth  of  such  representations 
and  that  the  policy  embodies  all  agreements  between  himself 
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and  the  company  or  any  of  Its  agents  relating  to  the  Insurance, 
Paragraph  18  of  the  policy  entitled  "Changes"  states  that 
notice  to  any  agent  or  knowledge  possessed  by  any  agent  or 
by  any  other  person  shall  not  effect  a  waiver  or  change  In 
any  part  of  the  policy  or  estop  the  defendant  from  asserting 
any  right  thereunder,  nor  shall  the  terms  of  the  policy  be 
waived  or  changed  except  by  endorsement  Issued  to  form  a 
part  thereof. 

In  Pollock  V.  Connecticut  Fire  Insurance  Co..  365 
111.  313,  the  court  said  (320): 

"Unless  he  has  been  misled  by  some  act  of  the 
Insurer,  it  is  generally  held  that  a  person  who  accepts  and 
retains  the  possession  of  an  Insurance  oollcy  is  bound  to 
know  its  contents," 

Plaintiff  cannot  avoid  the  written  provisions  of  the  policy 
and  declarations  by  his  statement  that  he  did  not  read  them. 
At  common  law  a  principal  is  chargeable  with  and  bound  by 
the  knowledge  of  his  agent  received  while  the  agent  is  acting 
Within  the  scope  of  his  authority  and  in  reference  to  a 
matter  over  which  his  authority  extends.  Parties  may  enter 
into  a  valid  contract  substituting  a  different  rule  for  the 
common  law  doctrine  and  agreeing  that  it  should  not  be  binding 
as  between  them.  Mr.  Kelly  had  no  right  to  waive  or  change 
any  part  of  the  policy  or  estop  defendant  from  asserting  any 
right  under  the  policy,  and  the  defendant  has  the  right  to 
avoid  the  policy  where  the  false  representation  as  to  prior 
cancelation  was  contained  in  the  declaration  attached  to  the 
policy,  even  though  the  soliciting  agent  had  knowledge  of 
the  falsity  thereof.   See  Fa^  v.  Swicker.  15k   Ohio  3^1,  96 


'    ::.-i:v.-:.- 


c 


.:  ■:.■:■[ 


-  T 


~8- 

N.   E.    (2d)    196;    Carlson  v.   Metropolitan   Life   Insuranr^.f^   Oo., 
221   111.    App.    3Sk',    Rgzgle  v.   Miegourl_^tate.jAf^in8u ranee   Co. 
271   111.    App.    155.      We  are   also   of  the  opinion  that  plalntli^f 
failed  to   sustain  the  burden  of  proving  estoppel  or  waiver. 

•^^^^^  ^'    ^ashinp^ton  National   Tnnnr^nnno   r^,,    320   m.    App.149. 

When  a  Jury  haa  been  waived  we  may  reverse  without   remanding, 

although  there   Is  a  conflict  as  to    the   facte.      Ebbert  v. 

Metropolitan  Life   Tnnnr>^n^»   r»^ .  ,    3^5   j^-l^    3^^^    ^^^^ 

For  the  reasons   stated  the   Judgment  of  the 
Municipal  Court  of  Chicago   is  reversed  and  the  cause  is 
remanded  with  directions  to  enter  Judgment   for  the   defendant 
and  against  the  plaintiff, 

JTOGMENT  REVERSED   AND   CAJSE 
REMANDED  WIIH   DIRECTIONS. 


NIEMEYER,   p. J,    and 
FRIEND,    J.,    Concur. 
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JOSEPH  BRYANT,  by  ROSINE  BRYANT,  ) 
his  mother  and  next  friend,      ) 

)  APPEAL  FROM 
Appellee,  ) 

)   CIRCUIT  COURT, 
V.  ) 

)    COOK  COUNTY 
JMIES  E.  CAIRNS,  .  ) 

Appellant.  )      |   g    T  A  "^ ^  1 
) 
MR.  JUSTICE  FRIEND  DELIVERED  T?IE  OPINION  OF  THE  COURT. 

Defendant  appeals  from  a  Judgment  for  $15,000.00 
entered  against  him,  upon  the  filing  by  plaintiff  of  a 
remittitur  of  $15,000.00,  for  personal  Injuries  sustained 
by  plaintiff  on  the  Outer  Drive  In  Jackson  Park,  Chicago, 
at  about  12:40  a.m.,  on  July  1?,  19^8,  when  he  was  five 
years  old.   Plaintiff  and  an  older  brother,  together  with 
their  father,  were  crossing  the  Outer  Drive  to  go  fishing 
In  Lalce  Michigan.   They  had  walked  through  the  park  to 
63rd  Street,  or  Hayes  Drive,  where  they  traveled  east  on 
the  south  sidewalk  along  the  street  until  they  reached 
the  Outer. Drive.   At  that  point  there  was  no  east-and-west 
crosswalk.   The  pedestrian  sidewalk  on  the  south  side  of 
Hayes  Drive,  upon  reaching  the  Outer  Drive,  turned  south 
on  the  west  side  of  the  Outer  Drive  to  a  passerelle  or 
pedestrian  overpass  which  was  located  about  I50  to  180 
feet  south  of  Hayes  Drive.   The  fishing  party,  however, 
did  not  walk  down  to  the  passerelle  but,  instead,  continued 
walking  directly  east  and  proceeded  to  the  center  line  of  the 
vehicular  drive,  where  plaintiff  was  hit  by  the  south- 
bound automobile  of  the  defendant.   The  drive  at  that 
point  v;as  about  80  feet  wide.   The  father  had  to  use  both 
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hands  to  carry  the  fishing  poles,  blan]:ets  and  food  for 
the  midnight  expedition;  the  older  boy  had  the  fishing 
bait,  and  plaintiff  carried  a  box-type  flashlight.   The 
two  boys  were  holding  hands  from  the  time  they  left  the 
curb  to  the  time  defendant's  car  struck  plaintiff. 

For  a  distance  of  about  five  blocks  north 
of  the  place  where  plaintiff  was  standing  the  road  was 
clear  and  level.   While  traveling  that  distance  defendant's 
car  pulled  ahead  about  500  to  600  feet  from  a  group  of  cars 
which  were  even  with  him  when  he  was  first  seen  by  plain- 
tiff's father  at  a  point  approximately  five  bloeks  north 
of  where  they  crossed  the  drive,   Bryant,  Sr, ,  a  truck 
driver,  estimated  the  speed  of  defendant' s  car  at  about  ^^ 
miles  per  hour.   The  posted  lim.it  at  the  point  of  the 
crossing  v;as  30  miles  per  hour.   There  is  evidence  that 
defendant's  car,  southbound  prior  to  hitting  plaintiff, 
had  swerved  over  the  center  line  into  the  northbound  lane 
and  back  again  into  his  half  of  the  road,  brushed  a  blajiket 
carried  by  the  father,  and  clipped  the  leg  of  the  older 
brother;  the  headlight  of  the  car  struck  plaintiff  in  the 
face  while  he  was  standing  on  the  center  line.   There  is  also 
evidence  that  defendant  did  not  sound  his  horn.   He  told, 
police  that  he  did  not  see  plaintiff  prior  to  the  impact. 
The  artificial  light  at  the  point  of  the  crossing  was 
good — three  street  lights,  vehicle  headlights,  and  a  full  moon 
on  a  clear  dry  night.   Defendant  told  police  he  could  see 
^.hea-4  of  his  oar  a  distance  of  20  to  25  feet  at  the  time 
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of  the  accident.   He  did  not  testify  at  the  trial. 

The  complaint  charged  negligence  (1)  In  the 
operation  of  defendant's  automobile  so  that  it  ran  against 
and  struck  plaintiff;  (2)  In  that  the  automobile  was 
driven  without  giving  any  signal  or  warning  of  its  approach 
or  keeping  any  lookout  for  plaintiff  or  pedestrians  generally; 
(3)  In  that  defendant  drove  his  automobile  at  a  speed  In 
excess  of  S5   miles  per  hour  which  was  dangerous  and  excessive 
in  view  of  the  traffic  conditions  then  existing  on  the 
highway;  and  (^)  in  that  he  drove  his  automobile  over  the 
center  line  and  onto  the  lefthand  side  of  the  roadway.   At 
the  conclusion  of  plaintiff's  evidence,  and  again  at  the 
conclusion  of  all  the  evidence,  defendant  submitted  motions 
for  a  directed  verdict,  but  all  were  denied.   Defendant  then 
submitted  to  the  jury  interrogatories  concerning  each 
particular  charge  of  negligence.   Subsequently,  in  defendant's 
motions  for  Judgment  notwithstanding  the  verdict  and  for  a 
new  trial,  he  requested  the  court  to  vacate  and  set  aside 
the  general  verdict  of  the  jury  and  each  special  finding. 

Defendant  takes  the  position  that  plaintiff 
failed  to  prove  him  guilty  of  negligence  as  charged  in  the 
complaint,  and  that  therefore  the  court  erred  in  refusing 
to  direct  a  verdict  in  his  favor  and  in  denying  his  motion 
for  Judgment  notwithstanding  the  verdict;  and  he  argues 
that  in  any  event  the  verdict  is  contrary  to  the  manifest 
weight  of  the  evidence.   It  is  fundamental,  of  course, 
that  motions  for  a  directed  verdict  or  judgment  notwith- 
standing the  verdict  must  be  denied  where  there  is  any 
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evidence  which,  most  favorably  construed  for  plaintiff,  would 
support  his  case.   Brussell  v.  Lilly,  3^7  111.  App.  533; 
Gorgone  v.  Kicks  Oils  &  Hicl:s  Gas,  Inc.,  3^5  HI*  Ad]:,  328. 
Considerable  evidence  was  introduced,  pro  and  con,  as  to  the 
several  specific  charges  of  negligence.   On  the  question 
whether  defendant  kept  a  reasonable  and  proper  lookout,  it 
is  undisputed  that  the  night  was  clear  and  dry,  that  plaintiff 
was  in  the  center  of  the  road,  some  ^'0   feet  from  the  curb,  and 
that  he  had  reached  the  dividing  line  between  the  north 
and  south  lanes,  along  with  his  father  and  brother,  by 
walking  at  a  normal  pace,  awaiting  an  opportunity  to  complete 
the  crossing.   There  is  the  evidence  of  the  police  officer 
and  two  other  witnesses  of  plaintiff  establishing  the 
artificial  lighting  at  the  site  of  the  accident  as  good;  there 
were  three  street  lights  at  or  near  the  point  v;here  plaintiff 
crossed;  the  road  was  level  for  at  least  five  blocks  north 
of  the  place  where  plaintiff  was  standing;  the  defendant 
had  his  headlights  lit  and  admitted  being  able  to  see  at 
least  20  to  25  feet  ahead;  nonetheless  defendant ^stated 
that  he  did  not  see  plaintiff  until  he  struck  him.   Upon 
these  facts  the  Jury  was  justified  in  finding  that  defendant 
negligently  failed  to  keep  a  proper  lookout,  as  charged. 
There  is  a  conflict  in  the  evidence  as  to  the  rate  of  speed 
at  which  defendant  was  proceeding  along  the  drive,  in  excess 
of  30  miles  an  hour,  the  posted  speed  rate  at  that  point; 
but  it  was  within  the  province  of  the  jury  to  determine 
this  fact.   The  principal  charge  of  negligence  is  that 
defendant  drove  and  operated  his  car  over  the  center  line 
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and  on  the  lefthand  side  of  the  roadv;ay  Just  before 

reaching  the  position  where  plaintiff  stood,  and  then 
swerved  over  to  the  right  just  before  the  Impact, 
Plaintiff's  father  was  standing  farthest  to  the  north, 
the  older  boy  next  to  hlra,  and  plaintiff  to  the  south  on 
the  centsr  line,  abreast,  at  the  time  plaintiff  was  hit. 
As  previously  stated,  the  two  boys  were  holding  hands. 
Bryant,  Sr, ,  testified  that  defendant's  car  swerved  over 
the  center  line  into  the  north  side  of  the  lane  and  then 
back  Into  his  lane,  brushed  the  blanlcet  carried  by  the 
father,  and  clipped  the  leg  of  the  older  boy,  and  that 
the  headlight  of  the  car  struck  plaintiff  in  the  face 
while  he  was  standing  on  the  center  line,  throwing  or 
carrying  him  a  considerable  distance  beyond  the  point 
of  Impact,   The  left  headlight  was  found  to  be  broken 
after  the  accident.   From  these  facts  it  would  appear 
obvious  that  the  left  wheel  of  defendant's  car  must  have 
been  over  the  line  at  the  time  its  headlight  struck 
plaintiff;  and  from  the  sequence  of  events,  namely,  the 
brushing  of  Bryant,  Sr. ,  and  the  clipping  of  the  older 
boy,  def endant' s. car  must  have  been  approaching  plain- 
tiff at  an  angle. 

In  order  tc  recover  It  was  sufficient  for 
plaintiff. to  prove  any  one  of  the  several  charges  of  the 
complaint.   Defendant  subnltted  eighteen  instructions, 
all  of  »hlch  were  given;  they  advised  the  Jury  of 
every  theory  of  the  defense,  including  the  law  as  to 
crosswalks,  the  rule  as  to  the  care  required  of  motorists 
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under  the  clrcioEstances,  and  of  the  law  requiring  a 
pedestrian  to  yield  the  right  of  way  to  the  motorist  in 
the  circumstances  under  which  the  accident  occurred;  and  of 
course  upon  argument  to  the  Jury  all  these  theories  were 
fully  presented.  Moreover,  defendant  submitted  special 
interrogatories  as  to  each  charge  of  the  complaint  and 
argued  to  the  jury  his  understanding  of  the  law  and  the 
facts  involved.  Under  the  circumstances  we  do  not  think 
it  necessary  to  review  the  facts  at  greater  length  to 
substantiate  the  conclusion  that  the  cour$  properly 
denied  defendant's  motion  to  hold  that  there  was  no 
negligence  on  the  part  of  defendant  as  a  matter  of  law. 

Among  other  points  it  is  urged  that  the 
willful  and  wanton  conduct  of  the  father  in  luring 
the  child  into  danger  constituted  a  defense.   There  is  no 
evidence  of  willful  and  wanton  conduct;  at  best,  Bryant, 
Sr.,  may  have  put  plaintiff  in  a  position  of  danger, 
constituting  negligence,  which  however  could  not  be 
imputed  to  a  five-year  old  child.  . In  the  recent  case  of 
Romine  v.  City  of  Watseka,  3^1  HI.  App.  370,  the  court 
reaffirmed  the  rule  that  a  child  under  seven  years  of  age  is 
Incapable  of  such  conduct  as  will  constitute  contributory 
negligence,  and  that  when  a  child  of  such  tender  years  is 
injured  by  the  negligence  of  another,  contributory 
negligence  on  the  part  of  the  parents  cannot  be  imputed 
to  the  child  to  support  the  defense  of  contributory 
negligence  so  as  to  bar  the  minor's  suit  for  injuries 
and  damages.   In  an  earlier  case,  Ohnesorge  v,  Chicago 
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City  Ry.  Co.,  295  m*  ^^2^*   *he  administrators  brought  suit 
for  compensation  for  wrongful  death  of  a  minor  occasioned 
by  negligence  on  the  part  of  the  clilld'  s  father.  The 
court  held  against  the  plaintiffs  on  the  ground  that 
contributory  negligence  of  a  parent  bars  action  by  an 
administrator  for  the  death  of  a  child,  but  significantly 
pointed  out  that  "It  Is  the  settled  law  of  this  State  that  In 
a  suit  by  a  child  who  Is  merely  Injured,  to  recover  damages, 
the  contributory  negligence  of  the  father  will  not  defeat 
the  action  brought  by  the  child,"  and  underscored  Its 
concurrence  with  this  statement  of  the  law  by  adding 
that  "this  proposition  must  be  conceded  as  sound  law. under 
the  decisions  of  this  court,"  citing  Chicago  City  Py.  Co. 
V.  Wilcox,  138  111.  370,  Chicago  City  Ry.  Co.  v.  Tuohy, 
196  111.  i]'10,  Richardson  v.  Nelson,  221  111,  25^,  and 
Perryman.v.  Chicago  City  Ry.  Co.,  2^2  111.  269.   See  also 
Hallls  V.  Stover,  275  HI*  App.  kh. 

It  Is  also  urged  that  the  court  erred  In  not 
granting  a  new  trial  on  the  ground  that  the  doctor  was 
allowed  to  testify  to  Improper  evidence,  that  the  court 
erred  In  giving  certain  Instructions,  and  that  the  verdict 
was  excessive.   Dr.  Flrfer  was  called  to  attend  plaintiff 
as  soon  as  he  was  brought  Into  the  hospital.  He  spent  five 
hours  that  morning  with  plaintiff,  saw  him  every  day 
thereafter  for  two  weeks  during  his  hospitalization,  and 
on  various  occasions  thereafter  as  needed.   Dr.  Flrfer 
was  frequently  consulted  by  the  boy' s  mother  over  the 
telephone.  In  which  she  described  plaintiff's  subjective 
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eymptoms,  and  the  physician  was  allowed  to  testify  as  to 
these  traits  of  behavior  and  statements  of  plaintiff's 
mother.   This  was  improper  procedure,  but  the  same 
information  was  placed  in  evidence  by  the  mother  of  the 
child  who  testified  as  a  visual  observer  of  his  behavior, 
as  related  to  the  physician. 

Defendant  assigns  as  error  the  giving  of  three 
specific  instructions  offered  by  plaintiff:  Instruction 
No.  6,  whicji  explained  that  negligence  on  the  part  of  the 
father  or  older  brother  could  not  be  imputed  to  plaintiff; 
to  instruction  Mo,  19,  which  stated  that  pedestrians, 
including  children,  have  a  right  to  the  lawful  use  of  highways, 
while  drivers  have  a  corresponding  responsibility  to  take 
reasonable  precautions  to  avoid  hitting  children  so  using 
the  highways;  and  to  instruction  No.  21,  which  Indicated 
the  basis  on  which  the  Jury  should  assess  damages  if  it 
found  for  plaintiff.  These  instructions  must,  of  course, 
be  considered  as  part  of  a  series;  they  contain  correct 
statements  of  law  and,  when  read  with  the  other  given 
Instructions,  were  not  prejudicial. 

As  to  the  nature  and  extent  of  the  injuries,  it 
appears  that  prior  to  the  accident  plaintiff  was  a  normal 
happy  boy  in  good  health.  When  he  was  brought  to  the 
hospital  the  doctor  noted  that  he  was  in  profound  shock. 
There  were  multiple  injuries,  especially  around  the  head  and 
left  side  of  the  body,  with  a  large  laceration  of  the 
forehead,  and  the  flap  of  the  scalp  was  pretty  well  torn 
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awayj  there  was  also  a  deep  laceration  below  the  boy's 

right  eye  on  a  badly  lacerated  face,  and  his  lov/er  lip 

was  torn  away  from  his  lower  Jaw.   Twenty- three  sutures 

were  used  to  approximate  the  skin  surfaces;  many  sutures  were 

used  to  fasten  the  lip  to  the  lower  jaw;  and  numerous 

blood  vessels  had  to  be  tied  off  to  prevent  hemorrhage.   In  the 

hospital  he  ran  a  fever,  and  had  headaches  and  attacks  due 

to  a  brain  concussion.   Thereafter  serious  changes  occurred; 

nocturnal  enuresis  developed,  the  child  had  nightmares, 

cried  at  the  slightest  provocation,  became  nervous  and 

fidgety,  and  developed  a  twitch  in  his  eye  that  has 

steadily  grown  worse  over  the  years.  Of  course  a  remittitur 

cannot  stand  where  the  verdict  is  based  on  improper  or 

preijudlcial  evidence,  as  defendant  contends.   In  Lauth  v, 

ChicaR-o  Union  Traction  Co.,  2^^-   111.  2^^,  it  was  pointed 

out-  that  the  doctor  had  committed  errors  as  to  very 

substantial  facts,  and  that  the  evidence  was  prejudicially 

improper.   In  the  instant  case  there  lie  no  controverted 

medical  opinion,  and  we  think  the  remittitur  of  50  per 

cent — the  verdict  was  reduced  to  $15,000.00  from  $30,000.00 — 

cures  the  error  of  permitting  the  doctor  to  testify  to 

certain  telephone  conversations  as  to  the  child' s  behavior. 

The  case  was  fairly  tried,  the  Judgment  is  not 
excessive,  and  it  is  therefore  affirmed. 

JUDGMENT  AFFIRIvED. 
NIEMEYER,  P.  J.,  and  BURKE,  J.,  CONCUR. 
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SCOTTVILLE  APPLE  PRODUCTS  CO. , 
a  corporation, 

Appellee, 


V. 


THE  RAFELSON  COMPANY,  a  corpor- 
ation, and  ABE  RAFELSON, 

Defendants. 


On  Appeal  of  ABE  RAFELSON, 

Appellant. 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 
lii  October  1950  plaintiff,  which  maintained 
a  cold  storage  warehouse  at  Scottvllle,  Michigan,  contracted 
with  the  Rafelson  Company,  a  corporation,  and  Abe  Rafelson, 
defendants,  to  store  apples  for  them  in  its  plant,  and 
received  some  6736  bushels  of  apples.   The  deliveries  in 
storage  were  m-ade  on  several  days  during  the  last  week  in 
October  and  on  November  k,    1950.   After  the  available  space 
was  filled,  Rafelson  asked  for  more  space  and  was  told 
that  the  rooms  were  filled  to  capacity..  He  thereupon 
suggested  that  the  gangways  should  be  used,  and  350 
additional  bushels  were  placed  in  storage  in  the  gangv:ays 
in  each  room,   A  difference  arose  between  the  parties  as  to 
the  balance  due  plaintiff  for  the  use  of  crates,  etc.   On 
trial  it. was  agreed  by  oral  stipulation  that  this  balance 
was  $110.00,  and  Judgment  was  entered  in  plaintiff's  favor 
in  that  ajnount  against  the  Rafelson  Com.pany.   Subsequently, 
on  petition  of  Abe  Rafelson  an&  by  oral  agreement  betv/een 
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counsel,  an  order  was  entered  that  all  prior  orders  be 

amended  to  Include  Abe  Rafelson,  and  he  apr-ealB  fron 

the  Judgment  for  $110.00  against  him,  as  veil  as  from  the 

adverse  Judgment  on  his  counterclaim  for  $82^i|'.85>  based 

upon  the  deterioration  of  some  of  the  apples  due  to  plaintiff's 

alleged  negligence. 

From  the  evidence  adduced  upon  the  hearing  it 
appears  that  the  basement  portion  of  plaintiff's  plant  was 
80  by  120  feet  in  dimension.  Half  of  the  floor  was  open  space 
and  was  used  for  packing  and  general  purposes;  the  other 
half  was  divided  Into  two  storage  rooms,  each  measuring  20 
by  60  feet.   The  temperature  in  the  cold-storage  rooms  was 
maintained  by  the  F2*eon  system  which  utilized  coils  and 
blowers,  automatically  regulated;  the  cold  air  was  dis- 
tributed over  the  top  of  the  room  to  the  side-  walls,  fron 
whence  the  air  flowed  down  the  walls,  returning  back  over 
the  floor  and  rising  through  the  stacks  back  to  the 
refrigerating  equipment.   The  temperature  was  automatically 
recorded,   A  stationary  thermometer  was  hung  at  about  eye 
level  where  the  air  returned  on  its  round  trip  at  a  point 
usually  the  warmest  spot  In  the  room..   There  were  also 
portable  thermometers  in  the  room.  In  March  1951  a  gas  filter 
connected  with  the  refrigerator  became  out  of  order  and  so 
remained  for  not  over  four  hours,   A  repairman  came 
Iffi-mediately  upon  notice  to  the  manufacturer  of  the  equip- 
ment in  Grand  Rapids  and  made  the  repair,   V/hlle  the  filter 
was  out  of  order  the  temperature  did  not  rise  in  the  room 
to  over  46  degrees;  the  outside  temperature  then  varied 
from  10  to  30  degreees. 
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The  apples  stored,  were  made  up  of  several 

varieties — Greenings,  Mcintosh,  Delicious,  Jonathans, 
Snows,  ancL  Golden  Delicious,   All  these  apples  wero  In 
good  condition  when  placed  In  cold  storage. 

On  November  26,  1950,  268  bushels  of  Jonathans 
were  tal^en  out  of  the  storage  room,   Abe  Rafelson  then 
inspected  the  stacks,  and  his  witness  Rosenberg,  an  employee, 
who  was  with  him  at  the  time,  said  that  some  apples  were 
good  but  some  seemed  bad,  but  that  nothing  was  done  about 
it  because  they  did  not  Imow  how  bad  they  were;  it  was 
just  that  the  temperature  of  the  room  was  "warm,"  On 
December  5,  10,  and  15,  1950,  25O  bushels  of  Greenings  were 
talten  out  of  storage,  and  Rafelson  testified  that  he  sold  them 
for  elder,  that  they  were  heated,  and  very  ripe  and  brown. 
In  the  xirlnter  of  I95O-I95I  Rafelson  went  to  Florida  for 
about  three  -weeks.   The  removal  of  the  apples  from  cold 
stor?Lge  recomimenced  on  March  9>  1951  and  ended  on  May  ?» 
1951,   The  final  payment  of  the  storage  bill  was  made  on 

— June  15,  195d',   A  dispute  arose  between  the  parties  as  to  an 
item  claimed  by  plaintiff  for  the  use  of  crates  and  bushel 
baskets.   After  all  the  ap"Dles  were  talcen  out  of  storage  Rafelsor 
wrote  plaintiff  a  letter,  dated  June  I5,  1951»  portions  of 
which  are  quoted  herewith:   "As  per  our  conversation  in  your 
office  yesterday  I  am  herewith  enclosing  statement,  and  my 
check  on  what  is  due  your  company,   I  do  realizi-  all  you 
have  done  for  us  while  our  arples  \-jere  in  your  storage. 
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and  aiopreclate  everything  that  you  have  done.   At  the 

time  I  was  starting  to  put  the  apples  In  your  storage, 

I  asked  you  If  I  could  use  your  crates,  and  you  re^^lied  yes. 

I  then  said  to  you  that  I  would  pay  you  something  for  the 

use  of  them.   I  believe  I  am  being  fair  In  paying  you  $50 

for  the  use  of  these  crates.   In  regards  to  the  bushel 

baskets,  our  records  show  we  used  only  1^  dozen.   The 

price. we  have  been  paying  for  this  type  bushel  baskets 

Is  ^3,00  per  dozen.  We  are  paying,  you  the  $^^2,00  for 

the  14  dozen  baskets  we  used,  .  i  ,  In  regards  to  the 

empty  crates,  we  have  checked  our  warehouse  and  will 

recheck  our  warehouse,  and  also  with  the  farmers,  and  v;ill 

try  to  find  where  the  balance  of  the  crates  are  that  you 

claim  are  due  you,   Mr.  Schultz  I  trust  you  will  realize 

I  am  making  every  effort  to  clear  up  this  situation  that 

has  arisen  in  our  arple  deal  in  your  storage.   I  don't  like 

to  have  any  unfinished  business  after  completing  any  deal.   I 

will  be  in  touch  with  you  as  socu  as  I  can  get  sor.e  new 

information  that  will  tend  to  show  us  what  happened  to  the 

empty  crates."   Although  defendant  appealed  from  the 

judgment  for  $110.00,  he  does  not  question  that  item  in 

his  brief,  since  the  loss  was  agreed  upon  on  trial  as  ollO.OO, 

and  judgment  was  entered  in  that  amount. 

Defendant's  real  grievance  is  the  court's  .disallow- 
ance of  his  counterclaim  for  ^8244.85.   Uron  trial  he  adduced 
proof  tending  to  show  that  the  value  of  the  apples,  if 
delivered  to  him  in  good  condition,  would  have  been  $13j472.00; 
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that,  as  delivered,  the  value,  because  of  the  deterioration 

of  some  of  the  apples,  was  $5227.15;  and  that  he  sustained 
a  loss  in  the  amount  of  his  counterclaim.   The  negligence 
charged  was  that  the  rooms  were  overcrowded — the  stacks 
were  too  high  and  the  crates  too  close  to  the  wall — and  the 
temperature  too  warm.   However,  he  did  not  shovj  v;hat  the 
temperature  of  the  rooms  was  at  any  tir:e,  although  there 
was  a  stationary  thermometer  kept  in  the  warmest  part  of  the 
room, as  well  as  portable  thermometers  in  other  parts  of 
the  room;  he  never  checked  the  thermometers.   The  correct 
temperature  for  cold  storage  of  apples  is  slightly  over  32 
degreer.  . 

As  ground  for  reversal  it  is  urged  (1)  that 
where  goods  are  stored  in  a  warehouse  in  Michigan  and  there 
damaged,  the  laws  of  the  State  of  Michigan  are  to  be 
invoked  in  an  action  for  damages,  and  that,  accordingly,  it 
constituted  error  on  the  part  of  the  trial  court  to  decide 
the  case  on  the  basis  of  Illinois  law;  and  (2)  that  where 
a  prim.a  facie  case  of  negligence  is  made  out  by  plaintiff, 
the  burden  is  on  defendant  to  show  itself  free  from  negli- 
gence.  Plaintiff  concedes  that  a  Michigan  contract  made 
and  executed  in  that  state,  when  sued  upon  in  Illinois, 
should  be  construed  in  accordance  vrith  Michigan  law;  but 
its  counsel  argue  that  the  contract  of  storage  is  not 
involved  in  any  such  way  as  to  invoke  the  law  of  Michigan, 
especially  since  no  Michigan  statute  was  referred  to, 
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pleaded, relied  upon  or  made  an  Issue  ur.on  trial.   Moreover, 
the  burden  of  proof  in  warehouse  or  storage  cases  is  the 
same  In  Illinois. as  in  Klehigan,   See  Thonas  Canning  Co.  v. 
Fere  Marquette  R.  Co.,  211  Mich.  326,  which  states  the 
rule  of  evidence  in  substantially  the  sane  language  as  used 
in  Funkhauser  v.  Wagner,  62  111.  59. 

Examining  the  record,  we  find  that  on  trial 
defendant  assiined  the  burden  of  proving  the  negligence 
charged,  but  on  appeal  he  contends  he  made  a  prima  facie 
case  bj  shoeing  that  plaintiff  took  in  good  apples  and 
delivered  back  bad  ones,  that  his  damage  is  to  be  determined 
by  the  difference  between  the  value  of  the  apples  in  the 
condition  in  xi;hich  they  were  stored  and  the  condition  v/hen 
received  back  from  storage;  and  he  arg-ues  that  under  Michigan 
law  this  is  sufficient  to  warrant  recovery. 

Cases  cited  by  defendant  as  to  the  rule  in 
bailment  involving  perishable  merchandise  are  reaoJLly 
distinguishable  on  the  facts.   In  substantially  all  of  them 
there  was  proof  of  conditions  indicating  improper  care 
of  the  article  x^hile  in  storage  which  cast  the  burden  of 
explanation  on  the  bailee. .  Thus,  in  Purse  v,  Detroit 
Harbor  Terminals,  266  Mich,  92,  potatoes  were. stored,  but 
not  in  cold  storage,  from  October  22  to  December  26,  1930, 
in  a  large  room  in  which  it  was  shown  that  there  were 
uninsulated  steam  pipes  in  walls  and  on  ceilings,  v.'ith 
temperatures  registering  on  thermometers  from  ^0  to  60  degreees., 
ano.  proof  was  made  that  these  temperatures  caused  the 


-7- 

potatoes  to  sprout  and  deteriorate.   The  court  there  held 
that  proof  of  such  facte  shifted  the  burden  to  defendant 
to  show  it  had  used  ordinary  care.   In  Schv/artz  v.  Michigan 
Warehouse  Cog>  219  Mich,  ^01,  tobacco  was  stored  in  a 
bonded  warehouse  and  damaged  by  water  dripping  fron  a 
steam  pipe.   There,  too,  it  was  held  that  the  burden 
shifted  to  the  warehouse  company  to  show  that  it  v/as  not 
negligent.   And  in  Thomas  Canning  Co.  v,  Pere  Marquette  P..  Co, , 
211  Mich,  326,  beans,  in  good  condition  when  loaded,  v;ere 
held  on  the  track  for  nearly  two  months.   When  the  beans 
were  delivered,  the  car  was  found  to  be  leaking  and  the 
produce  in  a  damaged  condition.   Under  the  circumstances  it 
was  held  that  defendant  had  the  burden  of  exonerating  itself 
from  blame. 

In  the  |)resent  proceeding  we  have  an  inevitable 
change  of  condition  of  perishable  goods  over  a  period  of 
time  brought  about  by  a  natural  deterioration.   In  such 
circumstances  the  burden  of  proof  does  not  shift;  there  must 
appear  some  unusual  circumstance  or  condition  in  connection 
with  the  storing  or  caring  of  the  article  to  which  a 
damaged  condition  can  be  attributed,  such  as  appeared  in 
the  cases  cited  by  defendant.   Defendant  here  made  no 
proof  of  any  unusual  circumstance  or  happening  to  which 
the  deterioration  of  his  apples  while  in  storage  could 
be  attributed. 

It  is  argued,  and  the  evidence  sustains  the 
contention,  that  the  year  1950  produced  a  bumper  crop 
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of  apples  in  Michigan,  glutting  the  market,  and, 
presumably,  if  defendant  could  have  favorably  carketed  the 
apples  he  vjould  have  done  so  in  the  v;inter  of  1950-1951;  but 
he  held  the  apples  In  storage  beyond  the  limit  of  their 
storage  endurance.   There  is  also  the  circumstance  that 
plaintiff  helped  defendant  oarket  the  apples,  found 
purchasers  for  him  and  purchased  some  of  the  apioles  for 
its  own  use — about  1-^00  bushels  in  all.   Rafelson  referred 
to  this  in  his  letter  written  at  the  time  he  made  the  flnal 
payment  on  his  storage  bill,  saying  "I  do  realize  all  you 
have  done  for  us  while  our  apples  were  in  your  storage,  and 
appreciate  everything  that  you  have  done,"   Defendant  claims 
that  the  storage  rooms  were  overcrowded;  nevertheless,  he  had 
asked  that  the  passageways  be  filled  up  with  apples,  iTiowing 
that  the  stacks  were  near  the  ceilings  and  the  walls,  and 
he  continued  to  keep  his  apples  in  storage,  knowing  of 
these  conditions.   When  the  season  of  storage  was  over, 
Rafelson  paid  the  balance  of  his  storage  bill  in  full, 
without  complaint  or  claim  of  dainage,  and  finally  thanked 
plaintiff  for  his  help  in  disposing  of  his  merchandise. 

Defendant's  counterclaim  appears  to  have  been 
an  afterthought,  and  we  are  satisfied  that  the  trial  judge 
who  was  called  upon  to  decide  the  issues  of  negligence  and 
plaintiff  s  alleged  contribution  thereto  properly  found 
adversely  to  defendant  and  entered  Judgment  accordingly. 

For  the  reasons  indicated,  the  judgment  of  the 
Municipal  Court  is  affirmed, 

JUDGivlENT  AFFIRl-SD. 
NIEMEYER,  P.  J.  and  BURKE,  J,,  Concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COUP.T. 

Defendants  appeal  froc  an  adverse  Judg.-ent 
for  $1156, 57»  based  upon  a  so-called  tlne-and-caterial 
contr8,ct  for  renodeling  defendants'  home  at  295^  Belmont 
avenue  in  Chicago. 

The  contract  was  entered  Into  February  10,  1951 
and  provided  that  plaintiff,  the  contractor,  was  to  be 
paid  $3»85  P©^  nan-hour,  and  material  at  cost  plus  10 
per  cent.   In  his  conplaint  he  alleged  that  the  labor 
amounted  to  $1786.^0,  material  S826.I7,  or  a  total  of 
$2612.57;  and  that  defendants  paid  $1^56.00,  leaving  a 
balance  of  $1156, 57»  including  interest  and  costs. 

The  dispute  arises  over  the  ar.ount  of  tir.e 
claimed  by  plaintiff  to  have  been  expended  in  doing 
the  work.   An  exhibit  offered  in  evidence  and  objected 
to  by  defendants  was  admitted  by  the  court  subject  to 
crossr-examination;  it  contained  detailed  entries  of  the 
time  and  services,  the  dates  and  hours,  expended  by 
plaintiff  and  his  workman,  and  showed  an  aggregate  of  ^6^ 
working  man-hours.  Defendants  cross-examined  plaintiff 
as  to  the  exhibit  but  thereafter  made  no  further  motion 
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to  exclude  It,   As  against  this  evidence,  Mrs  Llnd,  one 
of  the  defendants,  testified  that  she  had  kept  a  record  of 
the  working  time;  that  Henry  Orth  and  his  helper  expended 
approximately  189  hours,  while  plaintiff  worked  only  IH-U' 
hours,  or  a  total  of  333  hours.   Plaintiff  contends  that  her 
time  sheet  was  prepared  at  one  sitting,  as  indicated  by 
the  uniformity  evidenced  in  the  handwriting,  the  style, 
and  the  margins  on  the  document,  and  that  it  was  not  a 
memorandum  kept  from  day  to  day,  as  she  Insists,   The  court, 
after  hearing  all  the  evidence,  resolved  the  issue  against 
defendants,  and  we  would  not  be  justified  in  substituting 
our  Judgment  upon  this  controverted  question  for  that  of  the 
court  who  was  in  a  position  to  judge  of  the  credibility 
of  the  witnesses  and  determine  the  extent  of  plaintiff's 
services. 

Defendants  place  considerable  emphasis  upon 
the  fact  that  plaintiff,  in  his  complaint  and  in  one  of 
the  exhibits  attached  thereto,  designated  March  2,  1951 
as  the  date  when  all  work  called  for  in  the  contract  was 
completed.   It  appears,  however,  that  in  subsequent 
pleadings  which  became  a  part  of  the  complaint,  plain- 
tiff alleged  that  March  17,  1951  was  the  last  date  that 
any  work  was  done.   Defendants  had  made  a  motion  to  strike 
the  complaint,  and  a  request  to  furnish  a  bill  of  particulars, 
which  vjas  filed  and  which  detailed  the  number  of  hours 
for  each  day.  That  docum.ent  became  a  part  of  plaintiff  s 
complaint  in  the  pleadings,   ¥e  do  not  regard  the 
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discrepancy  complained  of  a  bar  to  plaintiff's  recovery 

because  Issue  was  Joined  on  the  complaint  and  the  bill 

of  particularsi  and  proof  adduced  pro  and  con  as  to  the 

actual  time  spent  In  performing  the  work.   Alton  Railway 

and  Illuminating  Co.  v.  Foulds,  190  111.  36?;  O'Rourke  v. 

Sproul ,  1^7  111.  App.  609.  In  the  course  of  the  hearing, 

plaintiff's  dally  time  sheet  and  ledger  sheet  were  before 

the  court,  both  showing  that  plaintiff  had  performed  work 

after  March  2,  1951. 

Other  objections  go  to  the  credibility  of 
plaintiff's  testimony,  and  discrepancies  such  as  frequently 
occur  where  a  witness  testifies  to  numerous  items  and 
service  extending  over  a  long  period  of  time. 

We  have  carefully  examined  the  abstracts 
filed  by  both  parties,  and  their  briefs,  and  have  reached 
the  conclusion  that  the  Judgm.ent  should  be  affirmed;  it 
Is  so  ordered, 

JUDGMENT  AFFIRMED. 
NIEMEYER,  P. J. ,  and  BURKE,  J.,  Concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

The  plaint-:ff,  Callie  Ingram,  filed  an  action  for 
replevin  of  the  following  articles  of  personal  property: 
one  pulpit,  three  pulpit  chairs,  one  communion  table,  one 
bible  and  one  hundred  folding  chairs.  Defendant  George 
Goodar  answered  that  the  property  belonged  to  the  Omega 
Missionary  Baptist  Church,  a  religious  corporation,  and 
prayed  a  return  of  the  property.  The  intervening  petition 
of  the  church  alleged  that  it  was  entitled  to  the  possession 
of  the  chattels  replevied.  Pursuant  to  hearing  an  order  was 
entered  finding  that  the  right  to  possession  of  the  property 
was  in  the  defendant  Goodar,  and  judgment  was  entered  that 
he  have  and  retain  possession  thereof.   Subsequently  an 
order  was  entered  denying  plaintiff's  motion  for  a  new  trial. 
Plaintiff  appeals  from  the  judgment  giving  Goodar  possession 
of  the  property  and  from  the  order  denying  plaintiff's 
motion  for  a  new  trial. 

The  plea  by  defendant  of  property  in  another  put 
in  issue  only  the  plaintiff's  right  to  the  chattels.  This 
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rule  was  first  laid  down  in  the  early  case  of  Anderson  v. 
Talcott,  6  111.  365,  as  follows:   "In  this  action,  the 
defendant  may  plead  in  bar,  property  in  himself  or  In  a 
stranger,  and  If  he  succeed  on  the  trial,  he  will  be  entitled 
to  a  return  of  the  property,  and  to  damages  for  the  deten- 
tion thereof.   It  is  not  necessary  that  he  should  connect 
himself  with  the  title  of  the  stranger.  It  is  sufficient 
for  him,  that  the  right  of  property  is  not  in  the  plaintiff. 
The  plaintiff  must  recover  on  the  strength  of  his  title," 
Later,  in  Reynolds  v.  McCormickj  62  111.  ^12,  the  court  held 
that  under  a  plea  of  this  kind  the  question  raised  is  not 
whether  the  property  is  in  defendant,  but  whether  the  right 
of  property  and  to  immediate  possession  thereof  is  in  the 
plaintiff.  The  court  again  held  that  "under  such  a  plea, 
the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
and  that  the  burden  of  proof  Is  on  him  to  establish  his  right. 
[Citing  cases.]"   See  also  Pease  v.  Ditto.  189  111.  ^56; 
Atkins  V.  Byrnes.  7I  111.  326;   Ballou  v.  Hushing,  h6   111. 
App.  17*+;   Constantine  v.  Foster.  ^^7  111,  36;  and  McLeroth 
V.  Magerstadt,  136  111.  App.  36I;  these  cases  hold, under 
similar  pleadings,  that  the  only  Issuable  fact  is  whether 
the  right  of  property  is  in  the  plaintiff. 

The  sole  point  urged  for  reversal  is  that  the  judg- 
ment in  favor  of  defendant  was  directly  contrary  to  his 
sworn  answer,  and  argues  that  there  is  an  Inconsistency 
between  that  answer  averring  that  the  goods  and  chattels 
replevied  were  the  property  of  the  church,  and  the  judgment 
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in  favor  of  defendant.  There  is  no  merit  to  this  contention 
since  a  fin'.Ung  that  defendant  as  against  plaintiff  was 
entitled  to  possession  of  the  goods  was  in  no  way  incon- 
sistent with  ov/nershlp  of  them  by  the  church,  as,  for 
example,  ownership  in  the  church  corncldent  with  a  special 
right  of  property  such  as  right  to  possession  in  defendant. 

The  judgment  for  return  of  the  property  to  defend- 
ant Is  proper  and  is  therefore  affirmed. 

Judgment  affirmed « 
Niemeyer,  P.  J.,  and  Burke,  J.,  concur. 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

On  January  26,  195^,  Wllllan  J.  Horvath 
filed  a  complaint  In  chancei y  against  Frank  J.  Fisher 
alle^-ing  that  from  August  I5,  1953  to  Dece.-^ber  31, 
1953j  he  worked  as  a  salaried  employee  in  the  manufacture 
of  fiberglass  boat  hulls  for  the  defendant,  doing  business 
as  Frank  Fisher  Enterprises;  that  on  September  2,  1953, 
he  and  the  defendant  entered  into  an  oral  partnership 
at  will  to  engage  in  the  business  of  manufacturing  and 
selling  sport  cars  with  laminated  fiberglass  bodies;  that 
under  the  agreement  plaintiff  v/as  to  furnish  the  use  of 
molds  or  dies  owned  and  developed  by  him  without  charge 
and  to  supervise  the  manufacturing  process;  that  defendant 
was  to  furnish  working  space  without  charge  and  to  furnish 
raw  materials  and  labor  until  such  time  as  the  partnerBhJ.p 
could  maintain  itself  out  of  net  income;  that  defendant 
was  to  promote  sales;  that  the  profits  were  to  be  divided 
equally;  that  the  parties  entered  into  and  upon  the 
performance  of  their  duties;  that  plaintiff  faithfully 
performed  all  the  duties  devolving  upon  him  under  the 
agreement;  and  that  he  furnished  a  completed  laminated 
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flberglass  body  to  the  partnei-'shlp  and  fabricated  another  In  " 
their  place  of  business  at  ^635  South  Harlen  Avenue,  3erv/yn, 
Illinois. 

The  complaint  further  alleges  that  on  or  about 
October  6,  1953i  defendant  advanced  to  plaintiff  the  sun 
of  $3000  for  the  payment  thereof  to  the  Oak  Park  NationeJ.  Bank, 
a  creditor  of  plaintiff  in  that  amount;  that  to  evidence 
the  "advance"  plaintiff  executed  and  delivered  to  defendant 
his  note  in  that  amount;  that  to  secure  the  payment  of  the 
note  plaintiff  executed  and  delivered  to  defendant  a  bill 
of  sale  for  all  of  the  inventory  then  owned  by  the  plaintiff 
which  had  been  formerly  owned  by  Ov/ens-Horvath,  Inc., 
consisting  of  one  complete  set  of  molds  mounted  on  a  channel 
iron  frame  to  be  used  for  the  manufacture  of  fiberglass 
automobile  bodies  and  one  fiberglass  automobile  body, 
both  of  which  were  then  being  used  in  the  conduct  of  the 
partnership  business;  that  on  or  about  December  7,  1953, 
defendant  advanced  to  plaintiff  $1000  for  the  payment 
thereof  to  one  VanHatten  xMotor  Sales,  a  creditor  of  plain- 
tiff in  that  amount;  that  to  evidence  the  "advance"  plain- 
tiff executed  and  delivered  to  defendant  his  note  for 
#1000;  that  plaintiff  tenders  to  the  defendant  the  sun 
of  $^000  and  such  interest  as  may  be  due  thereon  in  full 
satisfaction  of  the  indebtedness  and  for  the  purpose  of 
securing  a  return  of  the  chattels  pledged  as  security; 
that  during  the  partnership  and  to  and  including  December 
31,  1953»  defendant  failed  and  refused  to  consult  with 
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plaintiff  about  the  handling  and  development  of  the 
partnership  business  and  conducted  that  business  without 
regard  to  the  advice  and  wishes  of  Plaintiff;  and  that 
on  December  31,   1953i  plaintiff  withdrew  from  active 
participation  in  the  partnership  and  "dissolved  the  Bene." 

Continuing,  :olr.i;itlff  avcra  that  the 
partnership  property  consists  of  two  laminated  fiber- 
glass automobile  sport  bodies  each  mounted  on  an  auto- 
mobile chassis  and  such  additional  laminated  fiberglass 
sport  bodies  as  have  been  constructed  by  the  defendant 
since  December  31,  1953J  that  defendant  has  caused 
certain  openings  to  be  made  in  the  fiberglass  automobile 
body  originally  owned  by  plaintiff  and  contributed  by 
plaintiff  to  said  partnership  in  such  an  unskillful 
manner  as  to  greatly  depreciate  or  destroy  the  value 
thereof;  that  the  defendant  intends  to  convert  the 
partnership  assets  to  his  own  use  for  the  promotion  of 
sales  for  his  own  benefit;  that  he  intends  to  exhibit 
one  of  the  fiberglass  auto  bodies  at  the  Boat  Show  to 
be  held  in  Chicago  commencing  February  5,  195^^-,  as  the 
production  of  Frank  Fisher  Enterprises;  that  unless 
restrained  from  so  doing  by  the  order  of  the  court  such 
conduct  will  Irreparably  damage  plaintiff;  that  since 
December  3I,  1953*  defemdant  has  Incurred  and  is  incurring 
obligations  chargeable  to  the  partnership;  and  that  the 
appointment  of  a  receiver  with  full  power  to  collect 
and  retain  the  partnership  assets  during  the  pendency  of 
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the  proceeding  Is  necessary  for  the  protection  of 
plaintiff's  interests.   Plaintiff's  prayer  asks  that 
the  partnership  be  adjudged  dissolved,  that  a  receiver 
of  the  property  rights  and  assets  of  thB  partnership  be 
appointed  to  collect  and  retain  such  assets  during  the 
pendency  of  the  suit,  that  after  the  payment  out  of  the 
assets  of  all  Juet  debts  and  charges  against  the  partner- 
ship and  the  costs  and  disbursements  of  the  suit  the 
residue  be  divided  between  the  parties  accorfilng  tc  their 
rights,  that  a  temporary  injunction  be  granted  restraining 
the  defendant  from  using  or  disposing  of  the  set  of  molds 
used  for  the  manufacture  of  fiberglass  automobile  bodies 
and  the  two  fiberglass  automobile  bodies  in  his  possession 
or  control,  and  from  displaying  the  fiberglass  automocile 
bodies  at  the  Boat  Show  or  at  any  other  place  and  from 
manufacturing  any  fiberglass  automobile  bodies  from  the 
molds  and  from  Manufacturing  any  fiberglass  automobile 
bodies  by  using  either  of  the  fiberglass  automobile  bodies 
in  his  possession  or  control  as  a  model  or  pattern  therefor, 
and  that  the  bill  of  sale  be  construed  to  be  a  pledge  of  the 
chattels  described  therein  as  security  for  the  Indebtedness 
of  e^fOOO  owing  by  plaintiff  and  that  upon  repayment  of  the 
loan  there  be  a  reconveyance  of  the  chattels  to  the 
plaintiff. 

On  January  28,  195^,  due  notiee  having  been 
given  and  the  court  having  heard  the  arguments  of  counsel, 
the  chancellor  granted  an  Interlocutory  injunction  restraining 
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the  defendant  from  using  or  disposing  of  the  set  of 
molds  and  the  two  fiberglass  automobiles,  fron  displaying 
the  automobile  at  the  Boat  Shov;  or  at  any  other  place,  and 
from  manufacturing  any  fiberglass  automobile  bodies  from 
the  molds  or  from. the  automobiles  as  models  therefor. 
Defendant  appeals. 

As  there  was  no  answer  at  the  time  the 
Injunctlonal  order  was  entered  we  shall  consider  the 
case  upon  the  averments  of  ultimate  fact  In  the  complaint. 
From  August  15,  1953  to  December  31,  1953#  plaintiff  worked  as 
a  salaried  employee  In  the  manufacture  of  fiberglass  boat 
hulls  for  the  defendant.   On  September  2,  1953»  the  parties 
became  partners  at  will  to  engage  In  the  business  of 
manufacturing  and. selling  sport  cars  with  laminated 
fiberglass  bodies.  Plaintiff  was  to  furnish  the  use  of 
molds  or  dies  owned  and  developed  by  him  and  to  supervise 
the  manufacturing  process,  and  defendant  was  to  furnish 
working  space,  raw  materials  and  labor, and  promote  sales. 
The  profits  were  to  be  divided  equally.  The  parties 
entered  into  the  performance  of  their  duties  and  plain- 
tiff carried  out  all  of  hifl  dutiea.  He  furnished  a 
completed  laminated  fiberglass  body  to  the  partnership 
and  fabricated  another  In  the  place  of  business  of  the 
partnership  in  Berwyn,  On  or  about  October  6,  1953,  the 
defendant  loaned  to  plaintiff  |3000  so  the  latter  could 
pay  its  Indebtedness  in  that  amount  to  a  bank.   To  evidence 
the  indebtedness  plaintiff  executed  a  note  for  $3000  and  to 
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secure  payment  of  the  note  executed  and  delivered  to 
the  defendant  a  bill  of  sale  for  one  complete  set  of 
molds  mounted  on  a  channel  Iron  frame  to  be  used  for  the 
manufacture  of  fiberglass  automobile  bodies  and  one  fiber- 
glass automobile  body,  both  of  which  were  then  being  used 
in  the  partnership  business.  On  December  7,  1953,  defendant 
advanced  to  plaintiff  the  sum  of  $1000  for  payment  to  another 
creditor  of  plaintiff  and  plaintiff  executed  and  delivered 
to  defendant  its  note  evidencing  the  indebtedness.   Plaintiff 
tenders  the  $1^000   and  Interest.   During  the  partnership 
defendant  failed  and  refused  to  consult  with  the  plaintiff 
about  the  handling  and  development  of  the  partnership 
business  without  regard  to  the  advice  and  wishes  of  the 
plaintiff.   On  December^ 31,  1953»  plaintiff  withdrew  from 
active  participation  in  the  partnership  and  "dissolved  the 
same. " 

Plaintiff  asserts  that  the  two  fiberglass  bodies 
were  the  only  assets  of  the  partnership.   One  of  these 
bodies  was  furnished  to  the  partnership  and  the  other  was 
fabricated  by  the  partnership.   One  of  the  fiberglass  auto- 
mobile bod-les  and  a  complete  set  of  molds  are  the  chattels 
mentioned  in  the  bill  of  sale.   Under  the  agreement  the 
plaintiff  was  to  furnish  "the  use  of  the  molds"  developed 
by  him.   However,  plaintiff  alleges  that  the  two  fiberglass 
car  bodies  were  the  only  assets  of  the  partnership.   The 
complaint  does  not  say  that  the  defendant  threatens  to 
conceal,  sell  or  otherwise  dispose  of  the  partnership  assets. 
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There  are  no  ultimate  facts  alleged  showing  that  plaintiff 
will  suffer  Irreparable  Injury.   The  conplalnt  does  not 
state  In  what  manner  the  exhibition  of  the  automobile 
body  would  result  In  Injury  to  him.  He  does  not  state 
any  allegation  that  the  defendant  Is  Insolvent  or  unable 
to  pay  a  Judgment  for  any  damages  suffered.  He  does  not 
allege  that  the  mold  was  unique  or  that  Its  sale  would 
result  In  any  special  injury  or  damage  to  him. 

A  court  should  exercise  caution  In  Issuing  a 
preliminary  Injunction,   in  our  opinion  the  allegations 
of  the  complaint  are  insufficient  to  sustain  the  injunction. 
Therefore,  the  order  of  the  Superior  Court  of  Cook  County  of 
January  28,  195!]^,  is  reversed, 

ORDER  REVERSED. 
NIEMEYER,  P.  J. ,  and  FRIEND,  J. ,  Concur. 
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GOZIE  LEDBETTER,  Beneficiary  of 
GEORGE  WASHINGTON,  deceased, 

Appellee, 


V. 


MAMMOTH  LIFE   AND   ACCIDENT   INSURANCE 
COMPANY,    a  Corporation, 

Appellant. 


APPEAL  FROM 
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MR.    PRESIDING  JUSTICE  FEINBERG  DELIVERED   THE  OPINION  OF   THE 

COURT. 

Plaintiff  sued  as  beneficiary  In  a  "Non- 
partlclpatlng  Industrial  Policy"  of  insurance  Issued  by 
defendant.   The  policy  was  for  $750.  A  trial  without  a 
Jury  resulted  In  a  finding  and  Judgment  In  favor  of  plain-    -^ 
tiff  for  $1,000,  from  which  Judgment  defendant  appeals. 

The  policy  In  question  contained  the  provision! 
"This  policy  shall  take  effect  on  the  date  of  issue,  pro- 
vided the  Insured  Is  alive  and  in  sound  health,  and  at 
least  one  premium  paid  upon  delivery  of  the  policy."   The 
policy  was  issued  April  23,  1951»   The  insured  died  October  ^ 

^,  1951. 

Defendant  in  its  answer  rested  its  defense  upon    \\ 
the  alleged  false  answers  made  by  the  deceased  In  his 
application  for  the  insurance.   It  alleged  that  deceased 
falsely  stated  in  the  application  that  he  was  in  sound  health, 
and  that  he  had  not  received  any  institutional,  hospital, 
medical  or  surgical  treatment  or  attention  within  the  last 
two  years.   The  answer  further  alleged  that  the  applicant 
knew  he  was  not  in  sound  health  at  the  time  of  the  application 
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and  had  been  Buffering  with  chronic  myocardltle  for  at  least 

one  year  preceding  the  Issuance  of  said  membership  certlf Icateo 

The  only  evidence  Introduced  by  defendant  to 
support  Its  defense  was  that  of  a  medical  expert  who,  In 
answer  to  a  hypothetical  question,  testified  that  in  his 
opinion,  based  upon  a  reasonable  medical  certainty,  the 
Insured  was  not  In  good  health  six  months  prior  to  the  time 
of  his  death,  and  that  the  Insured  could  not  have  suffered 
with  chronic  myocarditis  and  not  know  It  six  months  prior 
to  his  death. 

To  rebut  this  "Kestlmony  a  medical  expert  for 
plaintiff  testified  that  In  his  opinion  deceased  could  have 
been  In  sound  health  on  April  23,  1951»  and  could  have 
developed  chronic  myocarditis  in  less  than  six  months. 
Another  witness  for  plaintiff  testified  that  the  Insured 
worked  hard  every  day  as  a  butcher  up  to  within  *wo  weeks 
of  his  death. 

Section  15^1  par,  7^6,  Ch.  73*  m^  Rev,  Stat.      |X 
1953»  provides: 

II  *  *  *  uq  such  misrepresentation  or  false  warranty 
shall  defeat  or  avoid  the  policy  unless  It  shall  have 
been  made  with  actual  intent  to  deceive  or  materially 
affects  either  the  acceptance  of  the  risk  or  the 
hazard  assumed  by  the  company," 

In  construing  this  section,  this  court  has  said 

in  Hamberg  v.  Mutual  Life  Ins.  Co.,  322  111.  App,  138,  1^3*. 

"The  section  places  representations  and  warranties 
on  the  same  footing  and  provides,  alternatively, 
that  before  a  misrepresentation  or  false  warranty 
shall  defeat  or  avoid  a  policy  (a)  it  shall  have 
been  made  with  actual  intent  to  deceive,  or  (b) 
it  shall  materially  affect  the  acceptance  of  the 
risk,  or  (c)  it  shall  materially  affect  the  hazard 
assumed  by  the  company."   (Citing  cases,) 
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The  burden  was  upon  defendant  to  prove  that 

decedent  knowingly  made  false  answers  to  the  questions  In 
the  application,  as  alleged  in  defendant's  answer.   The 
medical  opinion  of  defendant's  witness  falls  so  far  short 
of  meeting  this  burden  of  proof  that  the  trial  court  v;as 
Justified  in  finding  that  defendant  had  not  met  this  burden 
of  proof. 

The  Judgment  includes  attorney's  fees  authorized 

by  statute  (Ch.  73»  §155,  par.  l^:^ >    m.  Rev.  Stat,  1953). 
That  section  authorized  the  court  to  allow  reasonable 
attorney's  fees,  not  to  exceed  ^500,  where  it  appears  that 
the  insurance  company's  refusal  to  pay  is  vexatious  and 
without  reasonable  cause.   Where,  as  here,  the  defendant 
failed  to  establish  its  defense,  the  coiirt  was  Justified 
in  finding  under  the  statute  that  the  refusal  to  pay  v;as 
vexatious  and  unreasonable. 

The  Judgment  is  correct  and  is  affirmed. 

AFFIRMED. 

KILEZ  AND  LKVE,  JJ.,  CONCUR. 
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APPELLATE  COURT 

General  No. 9903 
Raymond  0.  Sawyer, 

vs. 


STATE  OF   ILLHiOlS 


FEBRUAHT  TiifiM,   A. D.  1954 


Plaintiff- Appellee , 


Defendants. 


Jerome  J.   Sholem  et   al., 

§  i  i         .^ 

J.  J.  Sholera  Stores  Company,  an  Illinois 
Corporation, 


TUIKD  DISTRICT 

A^jenda  No. 3 

Appeal  from  the 
Circuit  Court  of 
Champaign  County 


j( 


Appellant.     ^g    J  .AT  1  3  7 


Per  Curiam: 

On  February  7,  1953,  the  defendant-appellant,  J.J.  Sholem 
Stores  Company,  an  Illinois  Corporation,  filed  in  the  Circuit  Court 
of  Champaign  County  its  appeal  bond  and  notice  of  appeal  from  the 
judgment  of  that  Court  against  it  and  in  favor  of  plaintiff -appellee 
Raymond  0.  Sawyer,  entered  February  4,  1953,  in  his  forcible  er.try 
and  detainer  action  against  that  corporation  and  Jerome  J.  Sholem, 

individually. 

Plaintiff's  motion  before  this  Court  to  dismiss  the  appeal 
on  the  ground  that  it  was  not  perfected  within  the  time  prescribed 
by  law  has  been  ordered  taken  with  the  case  and  must  be  first  con- 
sidered. 
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By  its  nature  the  motion  necessitates  a  soruev^hat  uetailed 
descripticn  of  the  sequence  of  events  occurring  in  the  trial  court 
at  the  cor.clusion  of  the  hearing  which  was  had  in  the  Circuit  Court 
of  Champaign  County  in  the  Sixth  Judicial  District  before  Circuit 
Judge  Robert  F.  Cotton,  one  of  the  Judges  of  tne  Fifth  Judicial    '^ 
District,  sitting  without  a  Jury, 

After  hearing  the  evidence  and  cor.siderlng  the  arguments 
and  written  briefs  of  counsel,  Judge  Cotton  filed  his  memorandum 
opinion  in  the  trial  court  on  January  23,  19^3,  in  whicn  he  con- 
cluded "that  the  purported  lease  under  which  defendants  claim 
possession  is  invalid".   After  directing  the  attention  of  counsel 
to  Article  17  of  the  Canons  of  Professional  Ethics  of  the  Illinois 
State  Bar  Association,  Judge  Cotton  closed  his  opinion  as  follows: 

"Let  Judre  Caarles  E.  Keller  enter  the  following 
order:  The  Court  finds  defendants  guilty  of  withhoid- 
inf'  fron  the  plaintiff  (the  oremises  in  Question). 
Ordered  that  the  plaintiff  do  have  restitution  from 
the  defendants  of  (the  premises  in  ouestion)  and  that 
a  writ  of  restitution  do  issue  therefor... 

Plaintiff's  short  record  recites  that  "on  the  same  day- 
there  "was  entered  of  record"  in  the  trial  court,  "...present 
Honorable  Charles  E.  Keller,"  its  presiding  Judge,  the  following: 

"At  the  direction  of  Judge  Robert  'i ,   Cotton  the 
followinr  oruer  is  entered  herein:  Mow  come  the 
parties  hereto... and  the  Court  having  neard  the 
evidence... and  tne  are:uraents  of  couiisex...lin(ls  tne 
defendants  guilty  of  withholding  from  the  plaint ill 
the  premises  described  in  the  complaint  and  it  is 
therLpon  ordered. . .that  the  plaintiff .. .do  have  resti- 
tution from  the  defendants,  Jerome  J.  Snolem  J^d  J.  J. 
Sholera  Stores  Company. . .and  that  a  writ  of  restitution 
issue  therefor..." 


V 


\ 


-  2  - 


-noo  9ri  rioiriw  nx    ,C^9i    t^  o  Jiuoo  i;«xict  9fij  ux   noxfllqo 

fj   B^;  '^b  riolf^i'w  t^JM"!}   spesJ   bedtO'TTU'T  9(i.?  .tuil^J"   befcirXo 

1X1  &tii  to  eoidifM  X  enoa»0   ©nJ    io  VX  eXoicfiA   oJ 


J  .3  J. 


iTX   89 a- i.  -  ;    iix. 


jioXXsyl    .3   B«Xi6jr<0  ©Xriisnonofl 


S: 

•     ■     »    ■ 

k     *     «  '  •     •    • 

'il.  o  y5lxi/s  e.-r 


i.L.i.J*J0i^;fe6"l   'io    .ll-IW   £    JCdS    bnJo,,  ,  v-ii.-'- iiioO    '■       "  ■" 


A  writ  of  restitution,  dated  January  30,  1953,  ana  issued 
in   conformity  with  the  foresoius,  was  "returned  unserved  by  di- 
rection 01"  the  Clerk  of  t)ie  Court"  and  filed  February  7,  1953. 

On  February  4,  1953,  a  judgment  order  signed  by  Judge 
Cotton  V.PB   filed  in  the  trial  court  which  recited  the  coming  on 
of  the  cpuse  for  hearing  "on  the  motion  of  tne  defendant  to  qaash 
the  writ  of  restitution  heretofore  issued  out  cf  t::e  office  of  the 
Clerk  of  this  Court".  After  overruling  plaintiff's  obiec'wioas 
thereto,  the  order  quashed  the  writ  and  found,  in  substance,  that 
the  defendarit,  J.  J.  Sholem  Stores  Company,  had  been  guilty  of 
withhoWinrr  the  oremises  in  question  from  plaintiff  and  that  a 
writ  of  restitution  should  be  issued  against  it,  but  that  the  de- 
fendant, Jerome  J.  Sholem  "(was)  not  guilty  of  withholding  from 
the  plaintiff".   It  was  "therefore  ordered,  adjudged  end  decreed 
that  the  plaintiff. .  .have  aiid  recover  the  possession  of  the... 
premises.. .from  the  defendant,  J.  J.  Sholem  Stores  Coripany. .  .and 
that  the  said  complaint  be  dismissed  as  to  the  defendant,  Jerome 
J,  Sholem".   In  addition,  the  judgment  order  fixed  the  amount  of 
bond  "in  the  event  of  an  appeal",  '^he   short  record  recites  that 
there  was  "entered  of  record  in  t  he  trial  court  on  the  same  day" 
an  order  which  is  in  substance  identical  with  the  foregoing  judg- 
ment order  except  as  hereinafter  noted. 

It  is  clear  from  the  record  that  plaintiff  objected  to  the 
motion  to  quash  the  writ  of  restitution  on  the  ground  the  Court  was 
without  jurisdiction  so  to  do  and  that  he  further  entered  "his  ob- 
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jection  to  the  modification  of  tne  iudfnnent  as  hereof  ore  entered". 
At  the  sane  tirr.e  and  for  the  same  reason  plaintiff  objected  to  de- 
fendants' motion  to  fix  the  appeal  boj^d. 

A3  ground  for  dismissal,  plaintiff  urf',e3  tnat,  in  the  fore- 
going circumstances,  judgment  was  rendered  on  January  23,  1953, 
'^  'Par 

within  the  .-neaning  of  111.  Kev.  Stat.  1951,  Ch.  57,  ^3e«.  19,  wnich 

provides  that  an  apoeal  from  a  forcible  entry  and  detainer  action 
shall  be  taken  "in  the  same  way  as  appeals  are  taken...  in  otner 
cases"  provided  the  party  aggrieved  "files  notice  of  appeal  and 
bond  wit|iin  five  (5)  days  from  the  rendition  of  the  judgment...", 
and  that  accordingly,  on  February  k,    1953,  eleven  days  after  ren- 
dition of  judgment,  the  trial  court  was  without  jurisdiction  to 
consider  the  motion  to  ouash  the  writ  of  res-oitution  theretofore 
issued,  or  to  rr.odify  in  any  way  its  earlier  judgment  and  thereby 
extend,  by  indirection,  the  time  for  filing  notice  of  appeal  and 

bond  • 

In  the  opinion  of  this  Court  it  is  abundantly  clear  upon 
the  authority  of  the  recent  decision  in  Freeport  ..otor  Casualty 
Co.  v.  Tharn.  406  111.  2?S,    that,  as  plaintiff  contends,  judgment 
was  "rendered"  in  this  case  on  January  23,  1953,  and  "entered"  on 
the  same  date  as  evidenced  by  the  entry  in  the  trial  court  record. 
Particularly  pertinent  here  is  the  Supreme  Court's  reliance  on  its 
earlier  decision  in  People  v.  Petit.  265  111.  o2B,     In  that  case, 
after  describing  certain  abbreviated  notations  made  in  the  minute 
book  of  the  trial  judge's  minute  clerk,  in  the  clerk's  docket,  in 
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the  judgment  docket,  and  on  the  wrapper  of  the  files,  the  Court 
commented  as  follows: 

"(These)  memorandao . .did  not  constitute  the 
record  of  a  judo-ienc.   They  are  no  part  of  tne 
record  of  the  Court.   The  rendition  df  a  jud.'nnent 
is  the  act  of  the  Court  and  can  ordinarily  ne 
proved  only  by  the  record »   The  judgment  exists, 
however,  from  the  time  the  Court  acts,  even  tnough 
the  entry  of  the  judgment  may  not  have  been  forr.ally 
wi'itten  by  the  clerk... 

^•^  If  (the  notations  described)  constitute  a  suffi- 
cient memorandum  from  which  the  clerk  could  formally 
write  out  the  judgment  pronounced  by  the  Court,  or 
even  without  n.ich  entries  if  the  judgment  was  actually 
rendered,  the  clerk  was  then  authorised  to  issue  an 
executior.  It  was?  his  duty  to  enter  of  record  the 
judgment  so  rendered..." 
(See  also  '^eople  v.  Bristow.  391  111.  101  at  114). 

From  the  foregoing  it  i?  evident  that  the  trisl  court  record,  writ-     y 
ten  up  by  the  clerk  of  court,  is  to  be  regarded  as  a  written  memorial  \ 
of  judgments  "rendered"  or  pronounced  by  the  Court  and  as  such  is  pri-  -^ 
mary,  conclusive  evidence  thereof. 

As  in  the  Tharp  Case  the  record  on  appeal  before  this  Court 
certifies,  in  the  usual  fonri,  that  the  above  quoted  entry,  "en... 
one  of  the  regular  judicial  days  of  the  Term  of  Court  last  afore- 
said... was  had  and  entered  of  record  therein..."  The  "record" 
referred  to  in  this  recitation  is  clearly  the  trial  court  record, 
the  official  chronicle  of  its  acts,  as  appears  to  have  been  taken 
for  granted  in  the  Tharp  Case.   There  is  no  basis  whatever  in  the 
record  before  this  Court  for  defendant's  sug.^estion  that  the  .'.atter 
Quoted  was  but  an  entry  in  the  judge's  docket  as  distinguished  from 
the  court  record.   Cases  cited  by  defendant  to  support  the  proposi- 
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tion  that  a  docket  entry  rade  by  a  trial  coart  does  not  conbtitut* 
a  final  appealable  judgr.cnt  are  therefore  viiaolly  inapplicable  here. 
It  has  not  been  suggeKted  tnat  the  recor'!  entry  In  question  is  in 
any  respect  inaccurate,  and  it  accordlr.^ly  stands  as  proof  of  the 
trial  court ♦s  Judi^ment  and  its  rendition  without  reference  to  the 
memorandum  opinion  of  the  trial  judi^e  filed  on  the  sajne  date. 

As  authority  for  the  conclusion  of  his  argoinent,  chit  an 
/  appeal  frojn  c'adgrient  in  forcible  entry  and  ietainer  must  oe  dia- 
■  missed  unless  notice  of  appeal  and  appeal  bond  are  filed  within 
five  days  fron  rsndi  tion  of  judgment,  plaintiff  relies  on  tr;e  in- 
terpretation of  the  Act  announced  in  Ghicar.o  Hoacla.t;  Authorit/  v« 
Frank  .  335  111,  App,  h?Ct   Atlas  Flniahin.:;  Co.  v,  Anderson.  336  111. 
App.  167,  and  Gholston  v.  Tex-rall.  292  111.  Spp,  192,     wnich  appear 
to  30  hold.   In  particular  it  is  stated  in  these  decisions,  as  has 
frequently  been  hell,  thfvt  the  timely  filing  of  notice  of  appeal 
and  bond  aa  prescribed  in  the  statute  is  ^jurisdictional".  By 
this  it  is  apparently  meant  that  an  Appellate  court  is  not  author- 
ised by  law  to  consider  the  appeal  unless  notice  and  bond  are  filed 
witnin  fi/a  da/s  from  rendition  of  judgment.   It  is  apparently 
plaintiff's  position  that,  as  a  corollary  of  this  rule,  the  trial 
court  is  '.without  authority  to  proceed  further  viith  tne  cause  after 
the  five-day  period  has  elapsed  even  taough  an  appeal  is  not  perfected. 

The  latter  proposition,  however,  is  not  well  founded.   In 
K.ie libera  v,  Muno.  340  111.  App.  133,  relied  on  by  defendant,  de- 
fault judgments  for  possession  were  entered  against  one  of  the  de- 

-  6  - 


\ 


.3T010 


■.h.Tf.:r 


•>ji,«;  l.U: 


J   ;Jon  sen  ii. 


ii£  lomdo! 


f.i"iu    wi.<Ii  -i-i    J-'i' 


■  A  u  J.  J-  1 1  .V    - 


.  V      . 


^6l^   ,qqA   .Hi   ^gJ;  .  ■AnzT.-'i 


-1 


yjUxl- 


*rrrf    ^' 


i3    \i." 


.r.l   JX   2iaJ 
v/6l  xd  be  si 


-or.   , 


>rdxic  ;uoii;tlw  ftl  a-u(O0 

ja  ei.   ,•!  ^  lOiJ^xaoqoiv,    -i^jjiii    ....i 

yd   !io   h««xl.       ,  .  .Ill  04C   ^OfiJJi"^:   >v   ;v 

-.  0  - 


^  i  i  JL  j».» .  '.  > ;       .    w'    I.  :;,i  V  A 


fendants  in  a  forcible  entry  and  detainer  action,  and  the  defaulted 

party  took  no  action  until  some  thirteen  days  thereafter  when  he 

moved  to  vacate  the  Judgments  on  the  ground  he  had  had  no  notice 

of  the  hearing.   The  trial  court  entered  an  order  overruling  the 

motion  to  vacate,  and  the  defendant  appealed  from  that  order  and 

from  the  judgments  for  possession  against  him.  The  First  District 

Appellate  Court,  without  discussion  of  the  interrelated  appeal 

provisions  of  the  Forcible  Entry  and  Detainer  Act,  the  Civil 

Practice  Act  and  the  Judgment  Act,  held: 

"It  is  manifest  that  (the  defendant)  had  a  right 
to  appeal  from  the  order. . .overruling  his  motion 
to  vacate.   The  fact  that  he  mentioned  (in  his 
notice  of  appeal)  the  judgment  orders  may  be 
regarded  as  surplusage," 

From  this  holding  it  appears  rather  clearly  to  have  been  the  opin- 
ion of  the  Court  that  although  the  defendant  was  entitled  to  apoeal 
the  order  overruling  his  motion  to  vacate  the  judgments,  he  could 
not  have  had  the  judgments  reviewed  on  their  merits  because  timely 
appeal  therefrom  had  not  been  perfected  as  prescribed  by  the  For-    w^ 
cible  Entry  and  Detainer  statute. 

In  Atlas  Finishing  Co.  v,  Anderson,  supra,  the  First  Dis- 
trict Court  had  earlier  considered  in  detail  the  applicability  of 
the  provisions  of  the  Civil  Practice  Act,  (111.  Rev,  Stat,  1951, 
Ch.  110,  i^ar.  192;  Ch.  110,  Ta-or.  174,  Subsec.  7.)  and  of  the  Judg- 
ment Act,  (111.  Rev.  Stato  1951,  Ch.  77,  "Par. 63,  Sec.  2.)  in  ap- 
peals from  forcible  entry  and  detainer  proceedings.  The  majority 
of  the  Court  concluded,  against  an  extensively  docvunented  dissent, 
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that  the  appeal  provisions  of  the  Forcible  Entry  and  Detainer  Act 
were  controlling  in  the  circumstances  of  tnat  case  and  that  the 
filing  of  a  motion  for  a  new  trial  by  the  defendant  did  not  operate, 
by  virtue  of  either  the  Civil  Practice  Act  or  the  Judgment  Act,  to 
stay  the  time  for  appeal  from  the  judgment  for  possession.   Subse- 
quently, however,  in  WP.inberg  v.  Warren,  340  111.  App.  365,  tne 
First  District  Court  held  that  a  motion  for  new  trial  and  in  arrest 
of  judgment  by  defendant  stayed  the  time  for  filing  notice  of  ap- 
peal which  began  to  run  from  the  date  the  motion  was  disposed  of. 

{See  also  Goldblatt  v.  Perlraan.  33?^  HI.  App,  654). 

*        ——————————— ^ 

The  Second  District  Appellate  Court  has  held,  on  the  other 
hand,  rtcru«e  v.  Ballsmith.  332  111.  App.  301)  that  "the  time  for 
filing  notice  of  appeal  expired  five  days  after... the  date  of  the 
judgment,  or  at  the  latest,  five  days  after  (the  filing  and  denial 
of  defendant's  motion  to  vacate  the  judgment)".  It  thus  seems 
apparent  that  although  the  law  as  announced  by  the  Appellate  Courts 
of  this  State  as  to  the  effect  of  a  motion  for  a  new  trial,  or  in 
arrest  of,  or  to  vacate  a  judgment  in  a  forcible  entry  and  detainer 
proceeding  is  in  a  state  of  some  uncertainty,  this  appeal  cannot 
properly  be  dismissed  on  the  ground  that  the  trial  court  lost  jur- 
isdiction of  the  cause  when  an  appeal  was  not  perfected  within  five 
days  from  rendition  of  judgment.  In  the  opinion  of  this  Court,  it 
is  unnecessary,  however,  to  attempt  to  reconcile  the  foregoing  de- 
cisions because  the  instant  case  is  to  be  distinguished  on  its  facts 

in  essential  respects, 
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The  only  motion  in  this  case  which  might  operate  to  stay 
the  time  for  appeal  is  the  motion  to  quash  the  writ  of  restitution 
which  issued  pursuant  to  the  judgment  of  the  trial  court  against 
both  defendants  rendered  and  entered  January  23 f  1953 •  The  only 
information  concerning  the  nature  of  this  motion  imparted  by  either 
the  short  record  or  the  record  on  appeal  in  this  Court  is  contained 
in  the  formal  judgment  order  filed  February  4,  1953,  and  in  the  or- 
der of  the  trial  court  entered  on  the  same  date  in  the  trial  court 
record.  As  indicated  above  both  recite  merely  the  coming  on  of  the 
cause  for  hearing  on  the  motion  to  quash  the  writ  of  restitution 
theretofore  entered.  There  is  no  indication  whether  the  notion  was 
'■■    oral  or  written  nor  of  the  date  when  it  was  filed  or  made.   The      \y^ 
grounds  asserted  for  allowance  of  the  motion  appear  only  by  impli- 
cation in  the  order  which  found  that  J,  J,  Sholem  had  not  been 
guilty  of  withholding  possession  of  the  premises  from  plaintiff, 
from  which  it  would  appear  that  the  motion  directed  the  trial 
court's  attention  to  a  failure  of  proof  as  to  him.  While  tne  motion 
is  not  styled  as  one  to  vacate  the  trial  court's  prior  judgment  it 
seems  apparent  that  the  writ  could  not  have  been  quashed,  as  it  was, 
without  partial  vacation  and  amendment  of  that  judgment  first  being 
raade»  In  determining  the  effect  of  the  motion  upon  the  time  to  ap- 
peal, the  motion  may  therefore  be  considered  in  essence,  if  not  in 
form,  as  one  to  vacate  the  judgment,  as  in  K.jellberg  v,  Liuno.  supra. 
That  decision  is  authority  for  the  proposition  that,  had  the  motion 
been  denied  in  this  case,  the  moving  party  would  have  been  entitled 
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to  appeal  from  the  order  denying  the  motion  but  not  from  the  Judg- 
ment of  the  trial  court  on  the  merits. 

In  this  case,  however,  the  motion  was  in  fact  allowed,  and,  y\ 
on  the  record,  there  is  some  confusion  as  to  who  the  moving  party 
was.  The  judgment  order  quashing  the  writ  recites  the  nearing  "on 
the  motion  of  the  defendant"  without  specifying  whicn  defendant, 
while  the  trial  court  record  recites  that  "the  defendants  now  enter 
their  motion"  to  quash  the  writ.  Whether  the  motion  was  in  fact 
made  by  one  or  both  defendants  is  however,  in  the  opinion  of  this 
Court,  immaterial o  i3o  far  as  appears,  relief  was  sought  only  on 
behalf  of  the  personal  defendant  and  the  motion  by  its  nature  ne- 
cessitated recognition  of  the  corporate  defendant  as  an  entity  dis-   i 
tinct  from  the  personal  defendant.   Perforce,  the  record  fails  to 
show  that  the  corporate  defendant  opposed  the  motion  and  there  is 
no  suggestion  whatever  upon  argument  that  its  allowance  operated 
to  the  prejudice  or  detriment  of  the  corporate  defendant  in  any 
manner  whatever.   It  has  not  on  this  appeal  sought  to  have  reviewed 
the  trial  court's  action  on  the  motion  nor  has  it  suggested  that 
it  has  any  right  to  do  so.  To  the  contrary,  tne  notice  of  appeal 
states  that  the  corporate  defendant  appeals  from  the  trial  court's 
judgment  "entered  on  the  4th  day  of  February. . .1953 ,  (ordering) 
that  plaintiff  have  restitution  from  the  defendant  J.  J.  Snolem 
Stores  Company,  an  Illinois  corporation..." 

Analytically,  that  judgment  determined  two  issues,  one  in 
plaintiff's  favor  against  the  corporate  defendant,  and  the  other 
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in  favor  of  the  personal  defendant  and  against  the  plaintiff.  In 
^  finding  for  the  personal  defendant  it  first  vacated  and  then  amend- 
ed or  modified  the  prior  judgment  to  the  detriment  or  prejudice  of 
the  plaintiff,  but  not  of  the  corporate  defendant,   rlcwever,  tnat 
part  of  the  judgment  which  has  been  appealed,  finding  the  issues 
I  and  ordering  relief  against  the  corporate  defendant  must  be  re- 
garded in  essence  as  surplusage  because  it  merely  reaffirmed  the 
prior  judgment  which  became  effective  when  rendered  and  continued 
in  effect  thereafter. 

The  purpose  of  the  Act  "is  to  afford  a  summary  remedy  in 
which  the  rights  of  the  parties  may  be  speedily  determined,  and  a 
delayed  appeal  would  be  inconsistent  therewith."   (K>use  v.  Ball smith, 
332  111.  Appft  301),  Accordingly,  in  the  opinion  of  tnis  Court, 
there  is  neither  reason  in  principle  nor  under  the  decisions  to 
hold  that  the  time  for  appealing  fron^  the  judgment  of  January  23, 
did  not  commence  to  run,  in  this  case,  upon  rendition  nor  to  nold 
that  vacation  and  modification  of  a  part  of  that  judgment  as  to  the 
personal  defendant  stayed  the  running  of  the  time,  as  prescribed  in 
the  Act,  for  the  corporate  defendant  to  perfect  its  appeal.  As  no- 
tice of  appeal  and  bond  were  not  filed  by  the  defendar^t  witjiin  that 
time  its  appeal  must  be  dismissed. 

The  motion  to  dismiss  the  appeal  is  allowed  and  the  appeal 

i 
dismissed. 

Appeal  dismissed. 
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KATHARINE  HEROLD,  Admlnlatrator 
of  the  Estate  of  Walter  Harold, 
Deceased., 

Appellee, 


APPEAL  FROM  THE 


SUPERIOR  COURT 


RALPH  E.  LIND, 


Appellant. 


OF  COOK  COUl^TY. 

2    I.At'^IoS 


MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  a  death  action  [Chap.  70,  Par.  1-2,  111. 
Rev.  Stat.  (1953)]  arising  from  an  automobile  collision  in 
Evanston,  Illinois.   The  first  trial  resulted  in  a  not  guilty 
verdict  in  the  Municipal  Court  of  Evanston.   A  new  trial 
was  ordered  for  plaintiff  and  defendant  sought  to  appeal, 
from  the  order.   This  Court  denied  leave  to  appeal.   The 
second  trial  was  in  the  Superior  Court  of  Cook  County,  under 
stipulation  of  the  parties.   Verdict  and  Judgment  were  for 
plaintiff  for  $10,000.   Defendant  has  appealed. 

Plaintiff's  complaint  charged  negligence  in  coiint  I 
and  wanton  and  wilful  misconduct  in  count  II.   The  questions 
on  appeal  are  whether  there  was  a  lack  of  any  evidence  of 
wanton  and  wilful  misconduct  requiring  Judgment  for  defendant 
notwithstanding  the  verdict  for  plaintiff;  whether  plaintiff's 
decedent  was  guilty  of  negligence  as  a  matter  of  lawj  whether 
the  verdict  is  against  the  manifest  weight  of  the  evidence; 
and  whether  there  was  prejudicial  error  committed  in  instruct- 
ing the  Jury. 
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We  apply  the  familiar  rule  to  the  first  question 
and  take  as  true  the  testimony  most  favorable  to  plaintiff: 
The  accident  occurred  about  4:00  A.M.  In  the  Intersection  of 
Lake  Street  ^nd  Ridge  Avenue,  Evanston.  Plaintiff's  decedent 
was  driving  east  on  Lake  Street  and  defendant  was  driving 
north  on  Ridge  Avenue.  Defendant  v;as  traveling  75  miles  per 
hour  for  several  blocks,  In  which  the  speed  limit  v;as  30 
miles  per  hour,  before  the  accident  and  had  twice  gone  Into 
the  southbound  lane  to  pass  automobiles  south  of  Dempster 
Avenue.  At  Dempster  Avenue,  1100  feet  south  of  Lake  Street, 
he  went  through  a  red  light.  When  defendant  was  more  than 
500  feet  south  of  Lake  Street  plaintiff  emerged  Into  the 
Intersection  going  5  or  10  miles  an  hour  from  the  west  line 
of  Ridge  Avenue  where  he  had  stopped.  Defendant  did  not 
slacken  speed  despite  an  amber  flicker  light  at  Lake  Street, 
nor  did  he  swerve  Into  the  southbound  lane  to  avoid  the 
collision  which  took  place  In  the  southeast  quarter  of  the 
Intersection.   The  damage  to  plaintiff's  car  was  at  the  side, 
the  defendant's  at  the  front. 

That  evidence  tends  to  prove  that  defendant  was 
conscious  of  his  conduct  and  conscious  from  his  knowledge  of 
surrounding  circumstances  and  conditions  that  his  conduct 
would  probably  result  in  injury;  and  that  his  conduct  dis- 
played an  intentional  disregard  of  a  known  duty  necessary 
to  the  safety  of  others  and  an  entire  absence  of  care  for 
the  life,  person  or  property  of  others,  such  as  exhibits  a 
conscious  Indifference  to  consequences.   Bartoluocl  v, 
Falleti.  382  111.  l68. 
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This  was  not  a  caae  of  merely  exceeding  a  speed 
limit,  such  as  the  statement  in  Ruwiach  v.  Knoebel,  233  111. 
App.  526  refers  to.   And  the  facts  here  are  significantly 
different  from  those  in  Aldridge  v.  Morris,  337  111.  ApP« 
369,  374,  where  the  court  said  that  "...  mere  speed  is 
not  of  itself  proof  of  wilful  and  wanton  misconduct.  .  ,", 
though  holding  the  question  was  for  the  Jury.   A  failure  to 
comply  with  a  speed  law  does  not  necessarily  establish  wilful 
and  wanton  conduct,  but  the  rate  of  speed  and  attending 
circxim stances  must  also  be  taken  into  consideration,  Bartolucci 
V.  ;Fa;],,X,fit.1 .   See  also  this  Court's  statement  of  the  rule  in 
Signa  V.  Allurl,  351  HI*  -^PP.  11»  15. 

It  follows  from  our  first  conclusion  that  the 
question  of  contributory  negligence  need  not  be  considered. 

We  see  no  merit  whatever  in  the  contention  that 
the  verdict  is  against  the  manifest  weight  of  evidence. 

We  see  no  substance  in  the  contention  that  there 

was  prejudicial  error  in  the  giving  of  Instruction  10.   It 

did  not  refer  the  Jury  to  the  charges  in  the  complaint,  as 

in  the  cases  cited  by  defendant.   It  merely  stated  a  rule 

with  respect  to  wilful  and  wanton  misconduct  and  then  stated 

that  under  the  second  count,  the  question  of  decedent's 

negligence  was  immaterial  since  contributory  negligence  was 

not  a  defense  to  a  charge  of  wilfulness  and  wantonness.   There 

is  no  merit  in  the  claim  of  error  in  the  giving  of  Instruction 

11.   The  language  complained  of  is  identical  with  that  in  the 

rule  announced  in  ^Schneiderman  v.  Interstate  Transit  Lines, 

39^  111.  569,  583. 

For  the  reasons  given  the  Judgment   is  affirmed, 

JUDGMENT   AFFIRMED. 
FEINBERG-,    P.J.    AND   LE\fE,    J.    CONCUR, 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS,  ) 

) 
Defendant  In  Error,      ) 

V. 

LOUIE  GOSPER, 

Plaintiff  In  Error. 


ERROR  TO  THE 

MUNICIPAL  COURT 
OF  CHICAGO, 
FIRST  DISTRICT. 

2    I.A-?''l3  8 


MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  the  second  appeal  of  this  cause.   Plaintiff 
in  error  Louie  Gosper,  hereinafter  called  the  defendant, 
was  charged  with  contributing  to  the  delinquency  of  two  girls, 
Yvonne  Kafesjlan  and  Joanne  Maier,  each  aged  ten  years,  in 
two  separate  informations.   In  a  trial  before  the  court 
without  a  Jury  defendant  was  found  guilty  on  each  charge. 
Defendant  appealed  to  the  Supreme  Court,  where  the  cause 
was  transferred  to  this  court  on  the  ground  that  no  con- 
stitutional question  was  presented,   (People  v.  Gosper, 
405  111.  5^3.)   This  court  reversed  the  Kafesjlan  case  for 
the  reason  that  the  information  was  defective  and  in  the 
Maier  case  we  reversed  the  Judgment  and  remanded  the  cause 
for  a  new  trial.   (General  number  45222;  99  N.  E.  2d  837.) 
Retrial  of  the  case  involving  Joanne  Maier  resulted  in  the 
Jury's  finding  the  defendant  guilty  and  fixing  his  punishment 
at  imprisonment  in  the  House  of  Correction  for  a  term  of 
ninety  days.   The  cause  comes  here  again  on  writ  of  error 
prosecuted  by  defendant. 

Joanne  Maier  testified  that  at  about  "JOO  a<.m.  on 
September  1,  19^8  she  came  to  the  defendant's  house  for  the 
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purpose  of  playing  with  hie  dog.   At  that  time  he  was  dresaed 
In  his  underwear  and  his  private  parts  were  exposed.   Soon 
after,  he  placed  his  arm  on  Joanne's  shoulder,  kissed  her, 
and  placed  her  hand  on  his  private  parts.   Then  he  asked 
her  to  remain  while  he  ate  breakfast.   During  this  period 
defendant  was  seated  at  the  kitchen  table,  still  Indecently 
exposed.   Shortly  before  Joanne  left  the  defendant's  premises 
he  told  her  not  to  tell  anyone  what  had  occurred, 

Joanne's  mother,  Ann  Maler,  testified  that  defendant 
admitted  In  her  presence  before  the  State's  Attorney  that  he 
had  been  visited  by  Joanne  on  the  morning  of  September  Ij 
that  he  was  dressed  In  his  underwear;  and  that  he  had  kissed 
Joanne.   At  the  trial  defendant  denied  that  he  saw  Joanne 
on  the  morning  of  September  1  and  the  commission  of  the 
indecent  acts.   A  number  of  character  witnesses  testified 
in  behalf  of  defendant. 

Defendant  challenges  the  validity  of  the  Judgment  on 
constitutional  grounds.   Our  Supreme  Court  has  repeatedly 
held  that  all  cases  in  which  constitutional  questions  are 
raised  must  be  taken  direc'^'ly  to  the  Supreme  Court  for  review. 
If  such  a  case  is  taken  to  the  Appellate  Court  and  other 
errors  are  assigned  of  which  that  court  has  Jurisdiction, 
the  defendant  is  held  to  have  waived  the  constitutional 
question,   (Pep pie,  v.  Rosenthal,  370  111.  2^4;  People  v. 
Terrill,  362  111.  6l,) 

Defendant  Insists  that  notwithstanding  the  rule 
announced  in  the  cases  last  cited  the  members  of  this  court, 
by  virtue  of  their  oaths  of  office  to  support  the  Federal 


Constitution,  particularly  Article  VI,  are  bound  to  consider 
the  questions  raised.   In  support  of  this  position  defendant 
relies  on  language  appearing  In  Abelman  v.  Booth,  21  How, 
506,52^,  and  People  v.  Brand,  415  111.  329.   We  find  nothing 
In  these  cases  to  support  defendant's  position. 

Defendant  contends  that  the  information  is  void 
because  it  falls  to  show  specific  violation  of  the  statute, 
We  think  that  the  allegation  in  the  information  charging 
defendant  with  exposing  his  private  parts  in  the  presence  of 
Joanne  sufficiently  apprised  the  defendant. 

Defendant  also  complains  of  People's  given  in- 
structions 1,  2  and  3»  We  have  examined  these  instructions 
and  in  our  view  they  state  substantially  the  law  governing 
this  cause, 

Joanne  Maler  detailed  the  acts  committed  by  the 
defendant,  at  both  trials,  with  the  same  results.   She  was 
subjected  to  prolonged  cross-examination.  Her  testimony 
was  pGksitive  and  convincing.   Even  though  she  was  contra- 
dicted by  the  defendant  we  think  the  evidence  warranted  the 
finding  of  the  Jury,    See  People  v.  Wilson,  1  111.  2d,  178, 

For  the  reasons  given,  the  Judgment  is  affirmed, 

JUDG-I^IENT  AFFIRMED. 
FEINBERG-,  P.J.  AND  KILEY,  J.,  CONCUR. 


<f 


-  ■  :-\n 


I  ■r.'-'^  -'■ 


' .  "*' 


traot 


General  J^lo .  10716 


enda  l«o,  2 


IN  THE 
APPELLAIE  COURT  OP  ILLINOIS 
SECOND  DISTRICT, 
FEBRUARY  TERiS  A.D.  195^ 


IMOGEAJT  L.  W.OD, 

Plaintiff -Appellee , 
vs. 
ROBERT  E.  RECK, 

Defendant-Appellant . 


Appeal  from  the 
City  Court  of 
Aurora. 
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Dove,  J, 

Iiuogean  L.  Wood,  instituted  this  suit  In  the  City  Court 
of  Aiirora,  against  Robert  E.  Reck,  to  recover  damages  for  personal 
Injuries  sustained  by  her  in  an  automobile  collision  between  the 
car  she  was  driving  and  the  car  of  the  defendant.   The  issues  made 
by  the  pleadings  were  subailtted  to  a  jury,  which  returned  a 
verdict  in  favor  of  the  plaintiff  for  15,000.00.   To  reverse  the 
judgment  rendered  on  the  verciict  defendant  appeals. 

It  is  contended  by  coxinsel  for  appellant  that  the  evidence 
discloses  that  defendant  was  not  guilty  of  any  negligence;  that 
the  plaintiff  v/as  guilty  of  contributory  negligence;   that  the 
dourt  erred  in  refusing  to  allow  defendant's  counsel  to  inter- 
rogate the  plaintiff  concerning  a  previous  accident  in  Wiich  the 
plaintiff  was  involved;  that  the  court  erred  in  giving  a  certain 
right  of  way  instruction  and  also  in  Refusing  td  strike  certain 
testimony  with  reference  to  plaintiff's  injuries. 
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The  record  discloses  that  the  cojllslon  occurred  on 
November  6,  19^1  at  about  i<.:15  o'clock  in  the  afternoon,  at 
the  Intersection  of  South  Elmwood  Drive  and  Garfield  Avenue  in 
the  City  of  Aurora.   It  was  snowing  ana  windy  at  the  tlioe,  the 
vlsMiility  poor  and  there  was  about  one  inch  of  snow  on  the 
pavement  which  had  become  sbxnewhat  slick  and  packed  from  use. 
Garfield  Avenue  runs  east  and  west  and  Elmwood  Drive  runs  notth 
and  south.   Both  streets  are  paved,  level  streets  about  thirty- 
two  feet  wide  and  there  are  no  stop  si  ns  or  other  traffic  control 
devices  at  the  intersection. 

The  plaintiff  testified  that  she  was  travel  n^  south 
on  Elmwood  Drive  accorapanled  by  her  daughtar,  Susan,  five  years 
of  age,  and  was  returning  home  from  St,  Charles  riospital:   that 
when  the  front  of  her  car  was  in  about  the  .uidcle  of  the  inter- 
section, she  noticed  a  car  approaching  from  her  right  and  she 
just  kept  on  driving  throu jh  the  intersection  and  had  proc  edad 
xintil  her  car  was  about  six  or  ei.'ht  fset  from  the  south  curb 
of  Garfield  Avenue  when  the  car  of  the  defendant  hit  her.   As 
she  approached  and  before  she  entered  the  intersection,  plaintiff 
stated  that  she  was  driving  about  fifteen  or  twenty  miles  per  hour 
and  looked  to  the  right  and  to  the  left  but  saw  no  approacning 
traffic  and  she  continued  looking  to  the  right  ana  to  the  left 
before  reaching  the  rorth  sidewalk  across  line  of  the  intersection, 
When  she  first  saw  defendant'  s  car  it  was  about  the  midole  of  the 
block  or  about  100  feet  away  to  her  ri.:.ht  and  it  was  her  judgment 
that  she  had  sufficient  time  to  cross.   The  car  driven  by  the 
defendant  was  coming  from  the  west  going  east  in  the  south  half 
of  Garfield  Avenue  and  the  front  end  of  defendant' s  car  hit  the 
right  rt.ar  fender  and  bumper  of  the  plaintiff's  car.   rhe  I'orce 
of  tile  collision  spun  her  car  around  so  that  after  the  accident 
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It  was  headed  north.   The  defendant's  car  skidded  on  through 
the  intersection  and  came  to  rest  up  against  the  curb  of  the  south- 
east corner  of  the  Intersection.   The  plaintiff  testified  that 
she  had  a  conversation  with  the  defendant  rl^ht  after  the  accident 
and  In  this  conversation  he  told  hor  that  he  was  In  a  hurry 
and  had  not  seen  her  In  time  to  avoid  hitting  her;  that  he  had 
come  from  taking  his  wife  home  froxa  the  office  and  that  he  was 
In  a  hurry  to  get  back  to  his  office. 

The  defendant  testified  that  he  was  driving  his  19i+9 
Bulck  Sedan  east  on  Garfield  Avenue  and  that  he  was  on  his  way 
to  his  office  downtown;  that  It  was  a  very  bad  day  in  tespect 
to  visibility  and  that  it  was  snowing  and  blowing.   There  was 
snow  on  the  street  and  ice  and  snow  were  coming  dovm  on  top  of 
the  packed  snow.   He  was  driving  some  fifteen  to  twenty  miles 
an  hour  and  he  obser-ed  the  plaintiff's  car  when  he  was  b-tween 
seventy  and  eighty  feet  from  the  intersection,   '^en  he  first 
saw  the  plaintiff's  car  It  was  about  seventy  feet  north  of  the 
Intersection  and  travelling  about  fifteen  to  twenty  miles  an 
hour  and  defendant  attempted  to  stop  by  braking  slightly  but 
when  he  put  on  the  brakes,  his  car  skidded  in  a  forward  ico tion, 
not  sideways;  that  he  then  put  on  the  brakes  4  little  harder, 
but  his  car  continued  to  slide  in  a  straight  line  ^ontil  he 
hit  the  plaintiff's  car.   He  was  driving  from  six  to  eight  feet 
from  the  south  curb  and  his  car  strudk   the  right  rear  fender 
and  right  rear  b^omper  of  plaintiff 's  car.   The  defendant  further 
testified  that  the  plaintiff  never  slowed  down  as  she  approached 
and  entered  the  Intersection  but  he  was  unable  to  tell  whether 
it  was  a  raan  or  woman  driving  in  the  plaintiff's  car  until  a 
split  second  before  the  accident.   He  stated  that  he  did  not 
sound  his  horn  and  denied  that  he  told  the  plaintiff  that  he 
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was  in  a  hurry  to  get  back  to  the  office  and  did  not  aee  her  until 
It  was  too  late. 

Woodrow  Wood,  husband  of  tho  plaintiff,  testified  that 
he  had  a  telephone  conversation  with  the  defendant  in  the  evening 
of  the  same  day  of  the  acclaent  and  that  the  defendant  told  him 
that  he  had  driven  his  wife  home  that  day  and  that  he  was  hurrying 
back  to  the  office  and  that  he  had  not  seen  the  plaintiff  in 
time  to  stop. 

The  foregoing  recital  is  a  fair  state.aent  of  the  substance 
of  the  testiifiony  given  at  the  trial  bearinp;  on  the  question  of 
the  contributory  negllgBHce  of  the  plaintiff  and  the  negligence 
of  the  defendant.   Whether  a  plaintiff  Is  guilty  of  contributory 
negligence  is  ordinarily  a  question  of  fact  for tfae  jury  to  decide 
under  proper  instructions.   It  beoaraea  a  question  of  law  only 
when  the  evidence  Is  so  clearly  insufficient  to  estaollsh  due  care 
that  all  reasonable  .nlnds  would  reach  the  conclusion  that  there 
was  contributory  negligence.   (Ziralbo  v.  W.  J.  Lvnch  Co.,  365 
111.  197J  Thomas  v.  Buchanan,  3^  111.  270;  Gauger  v.  ^lls,  3^0 
111.  App.  1).   The  defendant  insists  that  the  plaintiff  was  guilty 
of  contributory  negligence  in  not  seeing  the  defendant's  car  the 
first  time  that  she  looked  to  her  right  and  that  she  will  not  now 
be  heard  to  say  that  she  looked,  but  did  not  see  the  car  when  the 
car  was  actually  there.   This  Is  the  general  rule  of  law,  but  in 
this  case  the  evidence  is  that  at  the  time  it  was  snowing  heavily 
and  visibility  was  poor.   Negligence  and  contributory  negligence 
were  questions  of  fact  for  the  jury  to  determine  under  proper 
instructions  of  the  court  and  since  the  jury  have  found  that  the 
plaintiff  was  not  guilty  of  contributory  negligence,  and  that  the 
defendant  was  guilty  of  negligence  their  veraict  should  not  be 
disturbed. 
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At  the  roquest  of  the  plaintiff,  the  court  gave  to  the 

jury  the  following  instruction:   "The  right  of  way  given  to 
vehicles  approaching  an  inters^  tion  Is  not  an  absolute  ri,  ht. 
The  law  that  gives  the  right  of  way  to  a  vehicle  approaching/  an 
intersection  from  the  richt  of  anothc^r  vehicle  does  not  contemplate 
that  this  ri£,ht  of  way  may  be  Invoked  when  the  car  from  the  right 
is  so  far  from  the  intersection  at  the  time  the  car  froxu  the  left 
enters  upon  it,  that,  with  both  runnln^  within  recognized  lL;.lts 
of  speed,  the  car  to  the  left  will  reach  the  line  of  crossing, 
before  the  car  to  the  richt  would  reach  the  intersection." 

At  the  request  of  the  defendant  the  court  ,rave  to  the 
jury  the  following  instruction:   "The  court  instructs  the  jury 
that  at  the  time  of  the  occurrence  in  question  In  this  case, 
there  was  in  full  force  and  effect  and  binding  uoon  the 
parties  to  this  case  a  provision  of  the  Statutes  of  the  State 
of  Illinois,  asfollows:   'hotor  ve}iicles  traveling  upon  public 
highways  shall  give  the  right  of  way  to  vehicles  ap  roac-ing 
along  intersecting  highways  from  the  ri^ht  and  shall  have  the 
right  of  way  over  those  approaching  from  the  left.'" 

Counsel  insists  that  the  court  erred  in  giving  plain- 
tiff's instruction.   In  view  of  the  fact  that  the  court  gave 
the  foregoing  instruction  for  the  defendant,  we  do  not  believe 
It  was  reversible  error  to  give  plaintiff's  instruction. 
In  CJauger  v.  Mills,  3kO   HI.  App.  1,  the  factual  situation  was 
quite  similar  to  that  present  here.   In  that  case  the  plaintiff's 
truck  was  struck  on  the  right  rear  fender  by  the  defendant's  car 
which  had  approached  the  intersection  viiere  the  collision  occurced 
from  the  right  of  the  plaintiff.   There  were  no  stop  sljns  or 
traffic  control  devices.   The  testimony  as  to  the  relative  speeds 
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of  the  vehicles  and  their  respective  distances  from  the 

Intersection  was  conflicting  and,  under  those  clrcumsteinces, 

the  court  approved  the  giving  of  the  right  of  way  Instruction 

now  questioned  by  defendant. 

In  Partridge  v,  Enterprize  -transfer  Co.,  307  111. 

App.  386,  a  similar  right  of  way  instruction  was  under  attack. 

In  sustaining  the  propriety  of  giving  the  instruction  in 

question,  the  court  used  this  language:  .  "We  do  not  think  that 

r\ 

the    instruction  is   subject   to    the    criticlsxii  which  has  been 
urged  against  it.      If   the   rule   were  other   than   stated  in   this 
instruction,    then  a  vehicle   coming  from  the   rl^t,    no   matter 
how  far  It  would  be  from  the   intersection,    would  have    the  right 
of  way,    and   the  vehicles   approaching  from  the  left  would  be 
required  to  wait  until   the  vehicle  from  the  right  would  pass 
the   Intersection  regardless  of  the   time  wasted   in   so   doing, 
and  if  followed  by  a  long  line  of  cars,    as   Is  usual,    a  party 
coming  from  the   left  could   not  cross  until  all   cars   to   his 
right  had  passed  which  -Could  consume  hours.      This  would  be  most 
impracticable,"      In  our  opinion  the    court  did  not  err  in  giving 
the  instruction  complained  of. 

The  defendant  asserts   that   the    court  should  have 
stricken  certain   testimony  in  regard   to    the   plaintiff's   injxiries 
because   they  were  not  s\if ficiently  related   to    the   accident   in 
question  to  be  admissible   in  evidence.      The   evidence   is   that 
soon  after   the   evening  meal  on   the  night  of   the   accident,   plain- 
tiff becarae  nervous  and  hysterical.      Early   the  next  morning   she 
awoke  and  could  hardly  move  her  back  and  legs.      Her  condition 
became   steadily  worse.      On  November   9th   she  went  to    see  Dr.Wunsch, 
her  family  physician.      He  found  her  complaining  of  back  aches  and 
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found  her  oack  to  be  spastic  over  the  luia'ar  rer;lon.   Her  back 
was  more  or  less  rigid,  wt-iich  according  to  the  evidence  was 
due  to  the  spasm  of  the  xiiuscles,  which  was  evidence  of  trauaia. 
Dr.  Wunsch  continued  to  see  her  about  three  times  a  we ,k  for 
the  next  two  wejks.   There  was  so  little  liuproveiuent  In  her 
condition  that  she  was  taken  to  the  hospital  and  placed  In  trac- 
tion and  fitted  with  a  surgical  garment.   While  In  the  hospital, 
Dr.  Wunsch  diagnosed  her  difficulty  as  an  Injury  to  the  support- 
ing structure  of  the  back  muscles  and  gave  It  as  nia   opinion  that 
this  condition  could  have  been  caused  by  an  Injury  sustained  by 
being  thrown  about  in  an  autoifioblle.   The  following  January  the 
plaintiff  developed  excessive  bleeding  fro^u  the  uterus.   Medication 
did  not  help  this  and  Or.  Wunsch  on  February  20,  1952,  operated  on 
her  and  removed  the  uterus.   He  gave  it  as  his  opinion  that  the 
pain  and  nervousness  suffered  by  the  plaintiff  as  a  result  of  the 
back  injury  received  in  the  accident  here  in  question  coiild  cause 
this  excessive  bleeding  because  the  nerve  ganglein  along  the  back 
that  are  affected  from  the  pain  arising  from  the  back  Injury  would 
be  sti:aulated  and  this  in  turn  would  stimulate  the  organs  of  internal 
secretion.   Plaintiff  had  suffered  slight  bleedin;;-  of  the  uterus 
prior  to  the  accident.   In  September,  1952,  the  plaintiff  was 
hospitalized  a  ;ain,  this  time  by  an  attack  of  polio.   She  responded 
favorably  to  treatiuent  for  polio  and  was  apparently  cured  of  it 
and  does  not  now  claim  ay  causal  connection  between  this  accident 
and  the  polio  attack  she  suffer-d.   Plaintiff  continued  to  be 
bothered  by  her  back,  and  at  the  direct-.on  of  Tr.  Wunsch,  she 
consulted  Dr.  Charles  V.  Heck  a  Chicago  specialist,  in  November, 
1952.   He  testified  at  the  hearing  as  to  her  condition  at  the 
time  she  consulted  him.   He  stated  that  upon  flexion  of  the  neck 
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she  experienced  a  subjective  pain  In  the  lower  part  of  her  back; 
that  when  she  stood  he  noted  that  ths  sway  back,  or  lordosis  In 
the  lower  back,  was  flat;  that  this  condition  indicated  the 
presence  of  muscle  spasm  in  the  large  .nusclss  of  the  lower  bac  ; 
that  when  the  plaintiff  stood  he  noticed  that  she  showed  a  list 
to  the  left,  indicating  the  presence  of  muscle  spasm;  that  when 
^e  tried  to  bend  forward,  she  could  not  come  any  clos  r  than 
twenty  inches  from  tiia  floor.   Dr.  Heck  had  X-Rays  taxen  of 
her  buck.   These  failed  to  show  any  disease  of  the  bone  or  any 
fracture  or  disease  of  any  other  joints  of  tne  lower  back,  but 
the  X-Rayo  did  show  excessive  .'lotion  present  between  the  foxirth 
and  fifth  lumbar  vertebrae  and  that  this  indicated  that  the 
ligaments  of  the  muscles  which  ordinarly  supported  these  vertebrae 
had  been  stretched  or  '.weakened  in  some  manner  30  as  to  d  stroy 
support  of  the  joints.   He  also  made  certain  laboratory   tests^ 
including  a  blood  count,  kidney  and  urine  tests,  all  of  which  proved 
to  be  normal,  and,  the  doctor  testified,  this  ruled  out  the  presence 
of  disease  as  a  causative  factor  of  the  low  back  pain  suffered  by 
the  plaintiff.   He  testified  that  this  back  condition  of  the 
plaintiff  was  permanent  and  he  gave  it  as  his  opinion,  based  upon 
a  reasonable  degree  of  medical  certainty,  that  the  condition  he 
found  in  the  olalntlff  (vben  he  exiuiiined  her  might  or  could  have 
resulted  from  the  automobile  collision  which  she  had  on  November  6th, 
1951,  and  that  his  opinion  was  based  upon  objective  factors  v^.ich 
he  found  upon  examination  of  the  plaintiff  as  well  as  her  sub- 
jective complaints.   On  this  pant,  Pr.  Heck  stated:   "I  ttiink  the 
fact  that  the  patient  suffering  such  an  instability  of  the  back 
and  had  experienced  no  difficulty  or  pain  of  any  kind  or  character 
prior  to  the  autoxaobile  a  cident  In  her  back,  and  within  twelve  or 
fourteen  hours  of  said  accident  did  experience  severe  pain  and  trouble 
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In   the   back,    would  be   significant.      One  would  be  more   factually 
able   to  pin   the   aymptoxris   to   a  definite   accident  when  such  a  history 
is   given.      In  other  viords,    pain  Is   able   to    date   the  on- set  of   the 
syitiptoras    to   a   specific    Instant,    and  assuming   the    patient  c^v©*   a 
correct  history,    then  that  rules  out  having  had  prior   injury  or 
disease  or  otherwise,    which  might  have  ^uade   tnls  a  pre-existing 
lesion, " 

The   evidence    shows    that    the   plaintiff  was    thirty-one 
years  of  gga,    was  married  and    the  mother  of    three   chilaren.      She 
testified   that   prior    to    the    accident   she   v;as    In   good  physical 
condition  and    "was   as   strong  as  a   horse".      Some  of  her  neighbors 
corroborated   this    testixviony.      Before    the   accident    she   v/as   always 
able    to    do   her  housework  and  worked  long  hours   in  the   daytime   and 
evening   in  a  refreshment    stand  in  a   theater  or   as   a   clerk   In  a 
drug   store,    something  irfclch   she  was  unable   to    do   after   she  was 
Injured.      She  was   able   in    the  year   1951     prior    to    tne    accident, 
from  these  outside    jobs,    to    earn  more    thata  eleven  himdred   dollars. 
She    tried  to   work  after   the    accident  but  was   unable   to    do    so   for 
more   than  a  few  days.      The   defendant  offered  no   medical    tssti:aony 
to    contradict   the   plaintiff's  medical  evidence.      Thus  we  have   a 
case   where   the   doctors  have    testified   that  In  their  opinions   there 
was   a   causal    connection  between   the   ailments   from  which   plaintiff 
was    suffering  and   the  accident   In  whlcn  she   was    involved,    as  well 
as  her  own   testimony,    and    that  of  her  neighbors,    as   to   her   good 
health  prior   to    the   accident.      We   believe   that   such  testimony   sustained 
the   burden  of  protff  which   the   law  imposed  on   the   plaintiff  of 
proving   the   causal   relationship  of    tiie   accident  «^  her  Illness 
and  disability.       (Chicago   Union^og^s^^^j   Co.,    et   al,    v.    .-lay, 
221   111.    rifimm    530;   Hayward  v.    Metropolitan  Ry.    Co.,    IJl^  111. 
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App.  1+06.)   The  Trial  court  In  our  opinion  did  not  err  in  re- 
fusing to  strike  the  testimony  concerning  the  plaintiff ' a 
injuries  and  her  disability  nor  do  we  think  the  trial  court 
erred  In  refusing  to  permit  defendant's  counsel  to  interro- 
gate the  )lalntiff  and  her  husband  concerning  the  damages  sustained 
ty  the  car  of  the  plaintiff  as  a  result  of  a  previous  accident  some 
four  years  prior  to  the  instant  collision.   The  damaces  to  the 
car  In  which  the  plaintiff  was  riding  in  the  previous  accident 
was  too  reii^ote  to  have  any  connection  with  the  injuries  sustained 
by  the  plaintiff  in  the  present  case.   The  court  did  nowever  , 
permit  defendant's  counsel  to  cross-exaaiine  the  plaintiff  and 
her  husband  concerning  injuries  which  she  rrjay  have  sustained 
In  the  previous  accident. 

Complaint  is  also  xaade  that  the  verdict  of  the  jury 
is  excessive.   We  have  set  forth  quite  fully  the  evidence  as 
to  plaintiff's   injuries  and  as  the  amount  she  is  entitled  to 
recover  is  a  question  of  fact  for  the  jury  to  decide  and  they 
have  fixed  the  amount  at  ^1^,000.00,  in  view  of  the  plaintiff's 
large  medical  expenses,  her  loss  of  wa.es,  her  pain  and  suffer- 
ing, and  the  permanency  of  her  injuries,  we  ar.e  unable  to  say 
that  the  verdict  is  excessive. 

We  find  no  error  In  this  record  which  would  justify 
a  reversal  of  this  judgment. 

Judgment  Affirmed. 

Mr.  Justice  Anderson  took  no  part  in  the 
'  consideration  or  decision  of  this  case. 
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AFFILIATE  COURT  OP  ILLIH0I8, 
SBCOHD  DISTRICT, 
WKRUMTY  TERM,  A.   D,   1951*- 


EDKA  C,   WARD,  ) 

Plaint Iff -Appellee,      ) 


Appeel  fposs  the 
CSroult  Court  of 
Peoria  County, 
Illinois, 

Defendant-Appellant,   )   J     Q         T     A  '^   1     ^  0 


V8« 

FEORIA  TRANSIT  LIIJES,    IHC,, 
a  Corporation, 


WOLFL:,—      J. 

Edna  C,  Ward  vms  Inj^ired  uhile  riding  ae  a 
1^8S«ager  on  a  bus  of  t^>e  Fe<»*la  Transit  Lines,   Ine,,   in 
the  City  of  Peoria,   Illinois*     On  January  \$,   1951»   si» 
started  a  ault  In  the  Clrotilt  Coiirt  of  Peoria  Cotinty, 
against  the  Peoria  Ti^mslt  Lines  for  dataaget  that  the  sus- 
tained while  riding  as  suoh  a  passenger.     In  her  oo?relalnt 
Bh%  allef^ed  tUmt  the  defendant  vas  transporting  passengers 
for  hire  by  iteaxui  of  inotor  rehioles,  commonly  known  as 
notorbuses  in  the  City  of  Pecpla,  Illinois;   that  on  July  21, 
191^9  f  a  he  was  a  passenger  for  iilre  on  one  of  defendant's 
IrauMsl  that  at  all  times  she  was  in  the  exeiroise  of  dvte 
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o&ve  for  her  ovu  s&ftiiy;  that  there  were  double  seats  for 
two  pawaengera  and  along  the  center  line  of  the  interior 
of  tgald  bus  and  from  tbe  front  to  the  roar,  was  a  pasaageway 
or  aialo  to  permit  passengers'   ontrarioe  and  egressi  that 
plaintiff  seated  herself  oii  otve  of  the  double  aaats  on  the 
left  aide  of  the  bus  approximately  aorost  fr<m  the  side  doori 
that  on  tho  sarte  seat  near  the  window  was  another  wostan 
passongeri   that  irmlle  the  bus  was  prooesdlzig  In  a  south' 
westerly  cllrootlon,  the  vKxema  sitting  next  to  the  window 
on  t?fie  mm&  seat  t^iat  sho  oooupled,  arose  to  get  off  of 
tbs  buai  at  the  next  stop;  that  to  perait  said  passenger 
to  get  into  the  aisle,  plaintiff  arose  from  her  seat  and 
stopped  into  the  alaloj   that  while  plaintiff  was  standing 
in  the  aisle  th©  bua  was  nagligaiitly  brouglit  to  a  sudden 
stop,  and  as  a  direct  and  prosclnate  result  of  said  neglifrenee 
of  tiie  raotowaan  in  bringing  said  bus  to  an  abrupt  stop,   tha 
plaintiff  was  throi-^n  frma  her  feet,  hurled  to  the  floor  and 
sustained  sckpIous  injuries.     The  plaintiff  ololmod  daaagea 
in  the  9vm  of  I35#000, 

To  this  count  of  the  complaint,  the  defendant  filed 
an  answer  admitting  that   it  was  the  owner  and  operator  of  the 
bus  in  qiiestlon,  but  dimled  all  other  all^ations  in  the 
complaint.     On  February  21,  195l»  the  plaintiff  filed  a 
teeond  count  to  her  ccmplalnt^in  which  she  reallenod  the 
ownership  of  the  bua  in  question,  and  that  she  was  a  passexigeap 
for  hire  cxn  the  sarno  and  what  she  was  doing:  at  the  tl:?«   that 
she  was  injxared.      "he  chargod  tlie  defendant  with  oo^rnltting 
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one  or  mora  of  tho  following  zi«gllgent  aoti;  aanmlj,  "That 
ttuft  dofendant  negllgontlj  and  oarolossly  dx^ova  aaid  bua  at  a 
danjRioroua  rate  of  spoed  arid  uhlle  90  dcingy   auddanly  appliad 
tha  bralces  oauslng  it  to  eotne  to  an  abrupt  halt;  drora  aaid 
b\ui  at  a  apaad  greater*  than  was  reasonable  and  proper  haTlng 
regard  for  the  safety  of  paaaengero,   and  vhlle  ao  doing 
auddenly  and  violently  applied  the  brakea  to  aald  bua, 
hi»llne  plaintiff  to  the  floorj  neglifrently  and  carelessly 
drov©  said  buss  at  a  high  rat©  of  aoeed,  and  while  so  doing , 
caueed  ©aid  bus  to  oimnr:e  its  direction  of  traveling,  hurling 
plaintiff  to  the  floor  of  said  bus,  and  eauaed  said  bua  to 
b©  c5riven  at  a  speed  ss^a^^x*  timn  waa  reasonable  and  proper, 
having  ref*;ard  to  the  traffic  and  use  of  the  way,   ao  aa  to 
endariger  the  life  of  tixe  passerif^^ers,    liioluding  the  plaintiff 
and  contrary  to  the  Statute  of  the  State  of  Illinois," 

tPb©  defendant  filed  it«  answer  to  this  ainended 
complaint.   In  which  it  denied  all  the  staterial  allegations 
of  the  eomplalnt.     Hfxe  case  waa  tried  before  a   ^iry,  and  at 
the  conclusion  of  the  plaintiff's  case  the  defendant  entered 
a  motion  for  a  directed  verdict  in  Its  favor.     This  notion 
waa  denied,     The  defenrlant  then  submitted  evidence  to  the 
jury,  and  at  the  close  of  all   of  the  evidence,    it  renewed 
its  TT.otlon  for  a  dlreoted  verdict  in  its  favor.     This  motion 
waa  also  denied.     The  case  waa  submitted  to  a    jury  that  foun4 
in  favor  of  the  plalzitiff  for  '  6,500,     The  defendant  entered 
a  motion  for  a  new  trial,  which  the  Covrt  overruled,     Judg- 
a»nt  was  then  entered  <ai  the  verdict,  and  it  is  froaj  txiia 
JiiOgWixit  that  the  defendant  hae  perfected  an  appeal  to  thla 
Govrt* 
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The  plaintiff  tent  If  led  that  nhm  paid  liw  fare 
aa  aho  onfcopod  tho  bus,   and  took:  a   seat  t(7v/ard8  th»  back 
part  of  the  buaj   that  the  a  eat  a  were  airracged  for  two 
passengers  and  that  a  lady  was  sitting  on  the  inside,   or 
next  to  the  window  and  bimt  she  waa  on  the  outside  seat 
next  to  tha  alaloj   that  th©  lady  next  to  the  window  indioated 
that  the  wanted  to  get  off  at   the  next  stop  of  the  bus,  and 
in  oi'der  for  h-ar  to  get  ovjfc  of  the  seat,  the  plaintiff  stepped 
out  into  th©  alal©  and  held  onto  the  rtaillnK  above  the  seat 
for  protoctionj  that  without  any  \mjpninE$  t>^«  ^^s  suddenly 
oatn©  tc  &n  abrupt  atop,  and  she  was  thrown  forward  and  was 
sovoraly  injured.     This  erl donee  is  not  in  dispute,  as  all 
of  th©  witnesses  testified  that  th^  bus  did  cot»  to  an  abxnipt 
stop,  aad  botl^.  of  those  ladlee  that  bad  been  staadinn  in  the 
aisle  wore  tlirown  to  the  floor. 

It  is  not  questioned  by  the  defendant  in  this 
appeal  tiiat  the   judgat^nt   is  oxoessivo.     There  is   a  sliarp 
ooiiTliot  in  the  ©vldonoe  as  to  how  fast  the  bus  was  traveling. 
The  plaintiff  testified  that  in  her   judgaeaat  the  bus  waa 
traveling  between  twenty-fivo  and  thirty  mile a  per  nour. 
The  witnesses  for  the  defendant  beatified  that  in  their 
opinion  the  rate  of  speed  was  from  ten  to  twenty  niiles  per 
hour,     Th©  defendant's  witnesses  feostified  the  oause  of  tue 
abrupt  stop  of  the  bus  was  that  a  boy  riding  a  bieyelo  haA 
fallen  in  front  of  t'n&  bus  and  that  the  boy   just  appeai»ed  in 
front  of  tho  bus  a  v«ry  sJiort  time  before  the  ?aotcr»an  applied 
his  brakes  and  stopped  the  bus. 

At  the  request  of  the  plaintiff  the  Court  gave  the 
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following  Infltrt-ctlon:     "Tlia  Couirt  InatxniotB  the   Jury  that 
If  you  fii^d  from  tha  grsftter  walght  of  th«  rrldozao*,   that 
th©  defendant,   Poorle  ^ransit  lines,   Inc.,  at  the  time  §xlA 
plaoa  of  the  a©«ldont  and  lncnedlately  prior  thereto  wae 
oo© rating  Its  motoi*  bna  at  a  Bi^eed  that  vas  greater  than 
Wi-s  roaaotiablc  9.nd  prop'sr  'javlng  regard  fcr  the  traffic 
and  vse  o?  tho  way,   or  30  nn  to  endanger  the  life  or  limb 
or  Injure  th©  plaintiff  aiid  If  you  fiirther  believe  from  a 
preponderanoe  of  the  ©vldesso©  that  In  so  doln?;  It  t«b  guilty 
of  aogllj^eae®,  and  if  ^qw  furtJber  believe  fron  a  preponderance 
of  the  evidence  that  as  a  direct  result  thereof,  the  plaintiff, 
MXi&  C»  ¥ard  imn  Injured,  and  if  joxx  ftirther  believe  that  at 
said  tlsie  the  plaintiff  waa  lu  the  eatcrciso  of  all  duo  e«re 
and  cav^tlon  for  her  o*m  nnfoty,  than  ^mder  aueh  state  of  the 
proof,  yeia?  verdict  should  be  for  the  plaintiff." 

The  defoiidant  elsiljtied  tii©  Crm^t  errod  In  giving 
ta&iei  instruction,  aa  It  o  on  tains  no  reforozMsa  to  the  ohaifge 
that  the  b^is  >fas  abrirptly  fs topped.     In  ?iost  cf  the  ohargee 
of  r.eglic^eao®  iu  the  complaint,   thl?  elsnont   is  Included, 
but  tliat  laet  part  of  ths  ara®nded  ocsr^plalnt  does  n-^t  charge 
that  the  abnipt   stopplre  of  tha  but  was  the  cai-ise  of  her 
injury,  hcwovor,  ho  do  not  see  :«ywr  this  instruction  co.ad 
possibly  Iiave  milled  tho  l^ary,  as  there  is  no  quMtlon  as 
to  wlmt  ea-used  tiie  Injtirlos  to  the  plaintiff,  as  the  baa 
did  3c,?.o  to  in  f.^r^ipt  sitop* 

It  was  ths  duty  of  the  defendant  to  er^r^jlsa  a 
high  dsgreo  of  aaro  In  seeing  tliat  passengers  on  their  biiaea 


4* 

not  Injurod  by  Its  n«glig«noe.     It  Is  argu«d  thut 
perhaps  If  the  plaintiff  had  turned  around  In  her  seat  and 
let  tlie  other  passenger  ko  In  frwat  of  her,   ttiat  she  would 
not  have  boen  Injured.     This  does  not  In  any  way  t«nd  to 
proTe  that  the  plaintiff  was  guilty  of  any  negligence  that 
oontrlbuted  to  her  Injury,  or  that  she  did  anything  that  the 
ordiiiary  passenger  would  not  have  done  under  like  olroiaastanoes. 

In  our  concluaion  the  evldflnee  does  not  tend  to 
prove  in  any  manner  that  the  plaintiff  was  guilty  of  any  con- 
tributory negllganee  that  lapoxtraately  eaused  her  Injuries. 

It  la  not  oon tended  that  there  was  any  other  error 

in  the  ease,   so  it  was  a  question  of  fact  for  the  jxrry  to 

decide.     If  tnis  Court  had  been  bearing  the  evidflcce,  we 

might  have  decided  differently.     Unless  we  o  an  say  that  the 

verdict  ©f  the   jtry  is  contrary   to  the  laanifest  weight  of  the 

ovldenoe,  the  verdiot  of  the   jury  should  be  sustained*     Rron 

a  readily  of  the  evidence  as  abstracted,  it  is  our  conclusion 

that  there  la  sufficient  evidence  to  sustain  the  verdict  and 

IviAgiaent  of  the  trial  court.     The    judgment  is  therefore 

affirmed. 

j^adgneat  affirmed. 


Mr.  Justice  Anderson  took  no  part  in  the 
consideration  or  decision  of  this  case. 
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IN  THE 
APPELIATP.  COURT  OF   ILLINOIS 

SECOND  DISTRICT 
February  Term,  A.  D.   WM 


EI'^IA   M,    DANA, 


Plaintiff -Appellant,) 


Agenda  No,   Q 


V81 


BEPIKAHD  B.    NEUCHILLSR, 


Defendant-Appellee.  ) 


I 


Appeal  from  the 
Circuit  Court  of 
McHenry  County, 
Illinois.      ,' 

2    I.A.  1 


TO 


Dove,  J« 

Eaasaa  M,  Dana  fiis  d  her  amended  complaint  in  the 
Circuit  Court  of  McHenry  Coimty,  vAiich  was  afterward  amended. 

The  trial  court  sustained  a  motion  of  the  defendant  to  diamiaa 

the 
the  amended  complaint,  as  so  aiaended,  and  plaintiff,  having 

elected  to  abide  her  amended  complaint,  as  so  amended,  Judgaient 

was  entered  against  her  in  bar  of  the  action  and  for  costs.  To 

reverse  that  judgment,  plaintiff  appeals. 

Count  one  of  the  aiaended  complaint  as  amended  alleged 

that  on  Deoeraber  13,  191+6,  the  plaintiff  was  in  good  health, 

regularly  employed  and  earning  large  suns  of  money  as  wages; 

that  defendant  at  all  times  mentioned  in  the  complaint  was  and 

still  is  a  physician  and  surgeon  duly  licensed  to  practice  his 

profession  and  engaged  in  its  practice  in  Woodstock,  McHenry 
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County,   Illinois;   that  on  or  about  December  13,   19l(C,   plaintiff 
consulted  defendant  professionally  for  a  minor   Infection  which 
was   causing  her  to   cough,   and  froa  that  time  on  she   became  and 
continued   to   be  his  patient  and  defendant  become   and  continued 
to   be  her  doctor  vintll   July  13,   19^1,   and  dxirinc  all  of   said 
time  defendant  undertook,   as  her  physician  and  surgeon,    to 
diagnose  and  treat  her  ailments  and  illnesses;    1^:mt  it  then 
and  there  became    ttie  duty  of  tiie  defendant   to  make  an  honest 
and  true  diagnosis  and  to  treat  plaintiff's  ailments  ethlcailly 
and  lawfully,   so  as  to  benefit  but  not  to   injure  plaintiff; 
that  in  violation  of  his  said  duty  to  plaintiff  and  with  Intent 
to  enrich  himself  at  plaintiff's  expense  and  in  order   to   extort 
large  suins  of  money  from  her,   without  any  legitimate  groxmd 
therefor  and  to  which  he  was  not  entitled,   defendant  pretended 
to  diagnose  in  plaintiff  the  following  illnesses:      (a)    Incvu^able 
cancer,   on  or  about  December  13th,   19li.6;    (b)   Heart  trouble  and 
other   circulatory  diseases,  in  Janxiary  19ir7;    (c)      Tuberculosis 
and  cancer  of   the  lungs,   in  Septeitiber  19i;7»    (d)   Ruptured 
appendix  and  peritonitis,   In  July  191+8;    (e)      Nephritis,    in 
August  I91|6, 

This  count  further  alleged  that  the  defendant  charged 
the  plaintiff  and  received  from  her  for  his  services,   treatments 
and  medicines  during  the  period  of  time   that  she  was  under  his 
care,   as  aforesaid,  the  aggregate   sum  of  4'7»9i4.0,00;   that  at  the 
times  defendant  made  the  purported  diagnoses  of  plaintiff  s 
Illnesses,    as  heretofore   set  forth,  and  at  the  times   that  he 
made  the  charges  agednst  the  plain tlTf  and  received  payments 
from  her,  he  knew  that  plaintiff  was  not  suffering  from  any  of 
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said  illneasea  and  that  ahe  did  not  need  any  of   the   treatmenta 
or  medicines  defendant  gave  hor;   that  at  the  time  |»lalntlff 
iaade  each  payment  to  defendant  for  hla  purported  aervlcea.    ahe 
did  not  know  that  defendant's  charges  for  hla  purported  aer- 
vicea  and  medicines  and  treatraenta  had  been  made  by  the   defend- 
ant for  Illnesses  with  vrt:iich  ahe  was  not  afflicted  and  for 
medicines  and  treatments  that  she  did  not  need;   that  during  tha 
entire  period  of  time  that  plaintiff  was  defendant's  patient. 
as  herein  alleged,   plaintiff  had  implicit  confidence   in  defend- 
ant's honesty  and  Integrity  and  relied  thereon;    tiiat  on  July  I3, 
1951,    she  discovered  for  the  first  time   that  said  purported 
diagnoses  of  her  Illnesses  by  the  defendant  were  false  and 
fraudulent  and  that  the   treatments  and  medicines  for  which   the 
defendant  had  been  oharcing  the  plaintiff,   as  aforesaid,   were 
wrongful  and  Injurious  and  were  merely  the  means  which  defendant 
employed  to  obtain  large  sw?is  of  monej  from  ttie  plaintiff  to 
^Ich  he  was  not  entitled;   that  defendant  fraudulently  concealed 
fromtthe  plaintiff  until  July   I3,  195:1,    the  fact  that  his  various 
diagnoses,  hereinabove  mentioned,  were  false  and  fraudulent  and 
that  th©  trcabsionts  and  mediclnAs  he  had  prescribed  and  ^iven 
her  were  unnecessary,  \frongful,    and  injurious. 

The  second  count  of  plaintiff's  amended  complaint, 
as  araended,  re-alleged  substantially  all  the  matters  and  things 
set  forth  in  the  first  count  and,   in  addition  thereto,   averred 
that  at  all  times  mentioned  in  her  complaint  the  plaintiff  was 
in  the  exercise  of  proper  care  and  caution  for  herself  and 
charged  that  the  defendant,   as  a  physician  and  surgeon,   knew 
tnat  his  unnecessary  treattoents  and  medicines  were  bound  to 
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affect  plaintiff's  health  and  her  earning  capacity;   thiat 
defendant,  with  reckless  disregard  of  consequences,   prescribed 
and  gave  plaintiff  the  unnecessary  treatzaents  and  medicines  as 
alleged;   that  for  a  long   time  Immediately  preceding  October   I7, 
1950.  plaintiff  was  gainfully  employed  and  earned  large  sum« 
of  money;    t^iat  on  said  date  she   lost  her  steady  employiMnt 
because   she  had  become  nervous  and  Irritable  as  a  result  of  the 
drugs  and  treatraents   that  the  defendant  had  so  unnecessarily 
given  her;   that  she  has  been  and  still   is  unable  to  secure 
permanent  employment  or  to   stay  In  any  employment  for  more  than 
a  few  days  or  hours;   that  on  July  13,  1951,    the  plaintiff,   for 
the  first  time,  discovered  that   the  defendant's  diagnoses, 
treatments, and  medicines  were  unnecessary,   false,   fraudulent, 
and   intentionally  wron,.fal  and  inji^ious;    that  defendant  fraudu- 
lently concealed  from  the  plaintiff   the  fact  that  his  various 
diagnoses  were  false  and  fraudulent  and   the   treatments   and 
medicines   that  he  had  been  prescribing  and  giving  her  were 
unnecessary,  wrongful,    and  injurious  until  July  13,   1951,    that 
ahe  had  no  record  or  depe^ndable  knowledge  of   the   specific  medicines 
and  treatments  so  wrongfully  proscribed  and  .^iven  her  by  the 
defendant  and.    therefore,  must  depend  on  defendant's  records 
thereof.      Ihls  count  also  prayed  for   Judg^uent  against  the   defend- 
ant for  150, 000, 00. 

In  her  third  count,   plaintiff  alleged   that  on  July  5, 
1951,    toe  defendant,   without  any  provocation  or  excuse,    attempted 
to  kill   ti.e  plaintiff  by  forcing  her  to   swallow  certain  pills, 
the  nature  of  which  is  known  to   the   defendant  but  unknown  to    ' 
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plaintiff J   that  sold  pllla   caused  th«  plaintiff  to  becoM 
and  remain  tmconscloua   from  0:30  a.m.    till  past  midnight  of 
said  day;    that  upon  recovering  consolouaness,    she  felt  great 
physical   and  mental  pain  for   a  lon^    time  arid  until   July  13, 
1951;    that  plaintiff  did  not  know  and  did  not   suspect  that 
defendant  forced  her  to   awallov*  auch  pills  for   the   purpose 
of  murdering  her  until  he  told  her   ao  on  July  13,    1951 J   that 
on  July  13,   1951»    defendant  made  a  second  attempt  on  plaintiff's 
life  by  means  of  certain  medicines  which  defendant  wrongfully, 
wantonly,   and  maliciously,   and  witiiout  necessity  or  provocation 
on  plaintiff's  part,   injected  into  her  bodyj   that  said  injected 
medicine  caused   the  plaintiff   to  jo  into   a  coma  ^ich  required 
the  resuscitating  equipment  and  services  of  the  police  force  of 
the  City  of  Woodstock  to  revive  her,    and  that  as  a  direct  and 
proximate  result  of   defendant's  second  attempt  on  plaintiff's 
life    ,    she  became  violently  ill  and  suffered  ^-reat  bo'iily  pain 
and  mental   anguish  and  lost  between   twenty-five  and  thirty 
pounds  of  weight.      This  count  averred   that  malice  was    the  gist 
of  the  action  and  concluded   that  plaintiff  is  entitled  to 
actual  and  punitive  daxuages  and  prayed  for   judj;iment  ai^ainat  tha 
defendant  for  4f5 0,000.00, 

The   trial  court  held  that   the  allegation  In  count  one 
wherein  it  is  charged   that   "defendant  pretended   to   diagnose   in 
plaintiff"  various  enumerated  illnesses  was  ambiguous  and  that 
the  statute  of  limitations  barred  plaintiff  from  recovering 
upon  a  portion  of  her  deaiand.      "Pretended"   Is   defined  In  tha 
American  College  Dictionary  as   "Insincerely  or  falsely  professed, 
feigned,    fictitious   or  counterfeit,"   and  in  Webster's   Unabridged 
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Dictionary  "pretend"   le  defined  as:      "to  hold  out  f«yi«^3r*    ^ 
allege   falsely,    to  jQaalc:;   false  repreeentatlon  of,    to  hold  out 
appearance  of  bolng,  to  profeas,   to  make  believe."     There  la 
nothing  ambiguous   about  the  charse  made, and  tlrie  word  "pretended" 
as  used  In  this   count  has  a  definite  and  well-defined  meaning. 
Ordinarily  the   statute  of  limitations  Is  an  affirmative  defense, 
and  unless  it  appears  from  the  face  of  the  complaint  as  a  matter 
of  law  that  the  cause  of  action  for  wtilch  recovery  Is   sought     is 
barred,    the  defense  cannot  be  made  by  a  itotlon  to   strike.      In 
our  opinion,    it  does  not  affirmatively  appear  that  any  of  the 
items  therein  mentioned  are  barred  by  the   statute  of   limitations, 
inaaiauch  as  plaintiff  has  alleged  tiiat   the  defendant's  false 
diagnoses  and  treatment  of  her  illnesaes  and  ailments  were  con- 
cealed from  her  by  the  defendant  until   July  13»    1951 »  which  date 
*iK>uld  bring  the  matters  for  which  she  seeks  recovery  well  within 
the  statute.     In  Durnett     v.  West  i4adison  Street  Bank,   375  HI* 
U02,  UOB,    the  court  said:      "TIao  Statute  of  Limitations   is  an 
affirmative  defense  and  the   burden  of  proving  it  rests  upon  the 
party  pleading  it,      (Schell  v.  Weaver,   225   111.   159).      It  is  a 
well-established  principlo  of  pleading  that  the  Statute  of  Limi- 
tations cannot  be  raised  by  a  demurrer  or  motion  to   strike  unless 
it  affirmutlvaly  appears  from  the  pleadings  attacked,    that  the 
cause  of  action  is  barred  by  the  particular  section  of  the 
Limitations  act  being  interposed  as  a  defers©   .    .    ,''      In  Schmucklng 
V,  Mayo,   l33  Hinn,    37,    tiiich  was  an  action  for  malpractice  and 
Khich  was  decided  on  the  pleadings,    the  court  stated:      "The  rule. 
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Which  is  supported  by  the  niuaerleal  weight  of  authority,    is 
that  when  a  party  against  whom  a  cause  of  action  exists   In 
favor  of  another,   by  fraudulent  conoealment  prevents  such  otaer 
from  obtaining  knowledge  thereof,    the   statute  of  llxaltatlons 
will   coOTaence  to   run  only  from  the  time   the   cause  of  action  is 
discovered  or  might  have  been  discovered  by   the  exercise  of 
diligence.      Wila    Is   the  rule  apart  from  any   statute.      It  also 
seems   to  us  that  the  rule  aa  stated  is  supported  by  the  weight 
of  joaoral  and  equitabla  principles,   vdiich  in  our  practice  are 
not  entire  strangers    In  actions  at  law.      If  one's   legal    title 
to  property  is  endangered   by   the    fraud  of  another,    the   coiirts 
will  give  relief;  and  if  the  rights  which  one  has  to  a  legal 
remedy  to  establish  such  title  be  defeated  by  a  like   fraud,    is 
not  the   principle   the   same?     Two  reasons  adequately   support 
the  rule;    rirst,   one  who   oftnnot  assert  his  right  because   th« 
necessary  knowledge  is  liaproperly  Kept   from  hia  is  not  within 
the  mischief  the   statute  was   intended  to  remedy,   but  is  within 
the  spirit  of  the  law  that  restrains   its  operation.      There   is 
no  reason,    resting  on  general  principles,   why  Ignorance   ttiat 
is    the  result  of  defendant's  actual  fraud  and  not  the  stupidity 
or  lack  of   diligence  of  plaintiff  should  not  prevent   the  riannlng 
of  the   statute  in  favor  of   tiie   wrongdoer.      Secondly,   a  person 
should  not  be  permitted  to  shield  himself  behind  the   statute  of 
liiaitations  where  his   own  fraud  has  placed  hi^a.     He  should  not 
be  permitted  to  profit  by  his  own  wron^;,  and  it  would  strike  the 
aoral  sense  strangely   to  permit  hi:u  to   dc    so.     We  aro  not  aware 
of  any  principle  of  law  or   equity  which  affords   laaavmity  to  a 
fraudulent  defendant  who  by  his  deceitful   practice   induces  a 
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creditor   to  forbear  his  ef .orts  to  collect  hla  debt  vmtll 
after  It  has  becoroe  baz*red  by  the  lapse  of  tliae.     I'raud  la 
bad,   It  should  not  be  perjiltted  to   go  unchecked  anywhere » 
and   Justice  should  always  be  able   to  penetrate  its  amor* 
We  are  not  of  the  opinion  that  fraudulent  concealment   tolls 
the  statute  of  limit at ions." 

It  is   insisted  by  counsel  for   defendant   tiriat  count 
two  violated  the  pirovislons  of  peu*agraoh    (2)   of  Section  33 
of  the    Civil   Practice  Act    (Chapter  110,    Par.    1^7    C2),    111. 
Rev,   Stat.)   which  requires  each  count  of  a  coiapl&lnt  to  be 
divided  into   separate   paragraphs  niirabered  consecutively.      In 
drafting  her  amended  complaint,    plaintiff  incorporated  in 
paragraph   three  of  count  two,   by  reference,   paragraphs  £,   3» 
k»   6,   and  8  of  count  one.      This  aade  paragraph  three  of  count 
two   contain  five  para,':raph3  numbered  2,   3,   k,   6,   and  8,     The 
plaintiff  then  nunbered  the  next  paragraph  of  count  two  as 
paragraph  number  four  ard  the  next  para-~raph  as  number  five, 
and   so  on.     This  made   co^mt  two  contain   two  parasraphs  nuabered 
two,    two  numbered  ttiree,   and   so  on,  and  counsel  contends   that 
such  numbering;  procedure  made  it  Impossible  for  him  to  answer 
intelligently  plaintiff's  amended  complaint.      What  plaintiff 
•hoald  have  done,   of  course,   in  order  to   keep  the  numbering  of 
the  paragraphs  of  coxxnt  two  of  her  amended  complaint  clear  was 
to  have   Incorporated  by  reference  parairraphs  2,    3»   U*    6»    and  8 
of  count  one  of  her  amended  complaint  as  and  for  paragraphs  3» 
k$   St   ^»   and  7  of  count  two  of  her  amended  ooaqplaint  and  ^en 
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contlnxzed  nxuaberlng  the  ParaGraphs  of  count   two   consecutively, 
*ihich  vR3uld  have  made   tho  next  paragraph  of  oo\*it  two  nxanber 
eight  Instead  of  number  four,   as  plaintlfT  actually  numbered  it. 
Plaintiff  3  Biethod  of  numberlnc   the  parajp^aphs  In  covint  ti«>  icaa 
not  artful  but,  as  we  view  it,    it  could  be  answered  by  the 
defendant  by  a  little  more  careful  reference   tVxan  ordinarily 
viDuld  be  required* 

Count  three  of  plaintiff's  oraended  complaint,    as 
aiuended,  was  s  cricken  by  the   court  for  t^ae  reason  that   in  this 
count  tho  plaintiff   joined  two  separate  and  distinct  causes  of 
action  contrary'   to   Section  33,  para^^raph  two,   of  the  Civil 
Practice  iict.     An  examination  ol   count  three  shows  that  plain- 
tiff alleged  that  on  and  about  July  5,   1951*   the  defendant 
atteaipted  to  kill  her  by  forcing  her  to  swallow  certain  oills, 
walcn  pills   caused  the  plaintiff   to   become  and  reraain  unconscious 
for  quite  soxee  time  and  to    suffer  great  physical   and  xaental  pain 
and,   also,    that  on  July  I3,   1951 »   defendant  saade  a  second  attaapt 
to  kill  plaintiff  by  wilfully,   wantonly,   and  iiAliciously  inject- 
ing into  her  body  certain  medicine  ^Ich  caused  plaintiff   to  go 
into  a  coma  and  which  made  her  violently   111  and  caused  her  to 
stiff er  great  bodily  pain  and  iuental  anguish  and  to   lose  between 
xtwenty-flve  and  thirty  pounds  of  wolsht.      Pair&^^raph  2  of  Sec,   33 
of  tlie  Civil  Practice  Act    (Chap.   110,    Par.   15?    (?) ,    111.   Rev, 
Stat.),  provides:      "Sach  separate   claim  or  cause  oT  action  upon 
iftiich  a  separate  recovery  might  be  had,   shall  be   stated  in  a 
separate  count  or  counterclaim,   as  the   case  may  be,   and  each 
count,   counterclaim,   defense  or  reply,    shall  be  separately 
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pleaded,  deolrTiated  and  ntunbored,   and  ©ach  •hall  ba  dlvldad  \> 

Into   parat;raphs  numbered  consecutively,   each  paragraph  eon-  6 

talnlng  as,   nearly  as  may  be,   a  separate   allegation,"     Rule   12     ^ 
of   the  Rules  of   Practice  and    Frocedtire    (Chap,    110,    3ec,    259,    12)^/ 
provides:      "Different  breaches  or  a   contract,    bond  or  other 
obll^'.ation,   and  different  breaches  of  duty,  whether  statutory 
or  at  coiaiaon  law,   or  both,    arrowing  out  of   the   aaoe   transaction, 
or  based  on  the  s«uae  set  of  facts,  may  be  treated  as  a  aizigle 
claim  or  cause  of  action,   and  set  up   in  the   same   count," 

In  count   three    two    separate  claims  or   causes  of  action 
upon  which  separate  recoveries  aight  ba  had  have  been   joined 
contrary   to    the  provisions  of   the  Civil  Practice  Act  and  toe 
Supreiae   Court  rul<?  j^overnins   such  iaatters,      rue    two   instances 
when  defendant  tried   to  take  plaintiff's  life  constituted  twa 
separate  and  distinct  offenses  and  comprise   two   separate   sets 
of  facts  and,    therefore,   could  not  be    joined  in   the   saaie   count. 
(Randall  Dairy  Go.   v.   Pevely  lairy  Co.,   27C   111.  App,   350,35»4.) 
The   court  properly   struck  count  tnree,   but    in  our  opinion  counts 
one  and  two,   tAiilo   inartfully  drawn,   were   suTfieient  to  require 
the  defendant   to   answer. 

The    judgment  of"   the    trial  court  striking  countis  one 
and  two   is  reversed  and   the  cause  reiianded  to    the   trial  court 
with  directions  to  overrule  defendant's  iaotion  as    bo    these   tw> 
counts  and  to  rule   the  defendant   to  answer    trie*Q,      Tne    Jud^aent 
of   the   trial  court  striking  count    tixree   is  affirmed. 

Judgment  affirmed  in  part  and 
reversod  in  part.      Gsaise  reaianded 
with  directions, 

Mr.    Justice  Anderson  took  no  part  in  the 
consideration   or  decision  of  this  case. 

•  10  - 


'41 


b'sj:^  :.yj 


j'b    aSAe  - 


^laaausa  Dim  j^d^joo^^le^ti  ^bakti&Xii 


sr  f 


•APse 


Vfl3:    ?B 


qru- 


.  «*4C  t; 


t  -iC'r.j*  J  'lit 


iSU)^      lU.      -^ , 


10 


ivt 


erid"  nl  .trtf^q  on  ?ioot  noanebnA.  eol:fauXt   .iM 
,eaBO   air^:)'   "io   rcielosf)  io   no li'BT efilBnoo 


Abstract 

li^   Tlffi 
APPKLUTE  COURT  OF  ILLINOIS 
8EC0KD  DISTRICT. 
PBBRHARY  TKRW,  A,  D,   l9Slv« 


JOHII  CtEOROB  schibo 
Adalz3iatx«tm*  of  the  Eatat© 
of  0«©i^©  Sohlro,  D©o©a»«d,  ) 

Pliiilnt  if  f -A  pp  ©llan  t , 


! 


V8«  )  Appeal  fz^om 

Clrculfc  Coupt 
JOEH  SCHIRO,  )       Vianebago  County. 


FHAirCES  SCHIRO, 

Dof©ndaiit8-App©ll«©8.    ) 


2     I.AtlTl 


WOIiTE,—     J, 

m  July  1953*   John  C-eorg©  3ohiro«  Adjainlstirstor  of 
th©  Estate  of  Georg©  Soliiro,  deodased,  filed  a  suit  in  the 
Cifciiit  Court  of  Winnebago  County  againiit  Jolm  Sohiro  end 
Prances  SoMj*o  aaking  f  gc?»   judgiaent  against  thtos  on  two 
proEsiasory  notoa.     (toe  not©  was  detod  KqyiuJaey  6,  19>1,  for 
I925  and  the  oth©r  dated  ,Tun©  18,  1932,   for  ^129>»     It  ia 
allegad  in  the  oomplaint  that  the  defendant  mad©  nicneroua 
payasenta  on  said  notes  aad  therefor©  they  were  taken  out 
of  the  statute  of  Liud tat ions. 

The  defendants  filed  their  answer  to  this  eomplaint 
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and  dezilttd  ftny  pftTflMntt  were  rmA%  on  the  notos  and  tt  a 
■p«olftl  defenso  t^iat   Jolm  'M»hlro  had  b»«n  adjudged  a  bankrupt 
in  1936,   and  these  notaa  were  Hated  an  obligations  in   the 
bankruptcy  proceeding,  also  that  there  was  no  one  les^ally 
authorised  to  aooept  payaents  on  the  notes,  as  allered  in 
the  plaintiff's  oaaplaint,  and  that  the  Statute  of  Lixtita- 
tiona  had  run  against  the  obligation  prior  to  the  tinie  of  the 
filing  of  the  suit.     The  plaintiff  filed  a  reply  to  the  affinaa- 
tlve  dofenaea  as  set  forth  in  the  defendant s*   answer. 

The  evidesioe  was  submitted  to  a   j\iry  and  after  the 
plaintiff's  evidence  ims  heard,  the  defendants  entered  a  iMtioii 
for  a  direeted  verdlot,     The  Cotort  <!iuitained  the  B»oti<»i  and 
directed  a  verdict  for  the  defendants.     The   Jury  rendered  their 
vordiot  in  oonformity  with  the  Oo\irt»8  directions  and  the  Court 
watered   judgment  on  the  same,  and  against  the  plaintiff  for 
costs  and  this  appeal  follows^ 

•Rmi  only  question  in  this  suit  is,  i^ether  there 
was  sufficient  evidence  lntrodi«iod  by  the  plaintiff  when  con- 
sidered in  the  light  moat  favorable  to  thea,   to  have  the  ease 
•vftjwitted  to  a  jury  for  its  decision. 

There  is  no  question  that  the  defendant  signed  the 
notes,   as  allogod  in  the  ceiaplaint,  and  there  is  no  question 
that  there  was  one  payisent  of  |1<K)  Mide  on  U€ff^i>er  1,  1952, 
and  another  payraent  of  t25»  both  of  these  paysaents  being  nade 
to  T^ju!»la  Schiro,  the  njother  of  the  plaintiff,  and  Vhm  widow 
of  the  payee,  in  the  orlicrinal  notes,     rreopge  '^^hiro,  the  payee 
111  the  notes,  died  on  the  28th  day  of  Kay  19i|.$.     He  left  nis 
widow,  Itoria  S^iro,  and  a  saci,   John  aeorge   'Tehlro,  as  his 
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only  heirs  at  law,     Ko  admlxxl  strati  on  was  taksn  out  ozi  ths 

OBtato  of  George  Schlro  until  Jttiy  19^3,  vhloh  was  aftsr  thm 
payments  were  made  to  Itarla  Sohlro*  Jdbxi  Oeorg*  S«hlro  wia 
appointed  administrator  ot  bis  father* s  estate. 

He  testifiod  that  he  was  the  admlnl«itrator  of  the 
estate  of  his  father  and  produoed  his  letters  of  administration* 
lid  st&tod  that  he  and  his  mother  and  a  man  by  the  name  of 
Caoolatoro  were  peresont,  whoa  .Tohn  Sohlro  paid  his  mother 
|100#  and  at  iwiother  tirne   John  Schlro  paid  his  mother  |25# 
and  that  these  payi»enta  took  plaoe  about  a  year  before  the 
ti!^  he  testifiedj,  and  that  at  the  time  of  the  pnyswnt  John 
Scldro  stated  to  Ms  mother,  ^iftij  don»t  we  settle  the  thing 
and  be  friends  aijain  ratiier  than  to  ke©p  on  putting  It  out 
all  the  time?'* 

Hamlo  Schiro  testified  that  a  lie  was  the  wife  of 
Jfe^in  G»ors«  Sohlro  and  she  was  present  in  her  hone  when  the 
vmolti,   the  defendant,  cmm  to  h^r  house  and  had  a  ccnvoraation 
vrlth  her  mothex^in-lawt  that  she  heard  the  conTersation  between 
thee  and  that  John  schlro  paid  her  ?»ther-ln-law  I'lOO  and  stated 
that  he  w«.s  willing  to  settle  for  the  rest  of  the  >?!oney;  that 
John  S^iro  agreed  to  settle  fcsr  about  $1,000;   t  iat  the  |100 
was  paid  by  John  Schiro  to  her  r.other-ln-law  before  anything 
was  said  about  the  settleEsent  of  the  balance  of  the  clatra, 

Jennie  ctassi  tms  called  as  a  witness  fc8>  the 
plaintiff  and  testified  that  Hrs«   '^ohiro  -iKinted  acsne  raoaey 
fro-m  Hr,  Schiro  and  that  ^tr.  Schiro  told  f!rs.  ''tasai  %}»%  he 
would  give  two  lots  to  Hrs«  Schirc,   the  wife  of  the  deceased, 
Geoz^e  Schiro,  in  settlement  of  the  notes*     A  day  or  so  later 
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John  Rohlx^'s  son,  otn*  and  broue;ht  |25  to  apply  on  th«  not«« 
Thin  ontiwer  was  striokon  by  the  Court,  and  tha  jury  liax^  In- 
iitruoted  to  disregard  it. 

Maria  sohiro,  ttie  widow  of  George  •ohiro,  daeaaead, 
teatlfiod  that  "Aromd  Noveotoer  19^2,  »?•  Sahlro,  the  4afaDiant» 
aana  to  my  house  and  braight  csia  hiaadred  dollars*     Ha  paid  aa 
that  one  hundred  dollars,     ila  said  tiiat  within  two  months  ha 
woxild  bring  m©  the  additional  one  thousand  dollars,  but  ha 
never  did  brln^  the  one  thousand  dollars  to  igy  hauae."     Aftar 
he  eav©  rae  the  one  hundred  dollars  than  I  told  him  I  wanted 
all  the  tnoney  t^ich  I  had  ooalng  to  m  and  he  anawarads     "Ha 
wo^ild  Rive  it  back  to  we  little  by  little.** 

joiin  Soliiro  teas  called  by  the  plaintiff  iindar  Section 
60  of  the  Civil   Praotio©  Act,   as  an  adverse  wltnesa.      He  denied 
that  he  had  over  seat  his  son,  Mitoholl,  to  pay  any  money  to 
any  <wie,  on  any  notes.     He  stated  that  ha  had  talked  to  Mrs. 
Stasffli  on  the  teleph«nie  and  she  asked  him  to  pivo  a  couple  of 
lots  to  the  plaintiff's  mother,  so  we  could  call  all  the  notes 
paid.     H©  stated  that  he  first  wanted  to  give  the  lots  to  pay 
thm  notoo,  but  he  changed  his  mind  and  eaidt      *Sc.»     Ha  denied 
timt  he  ever  paid  any  money  on  the  notes,  but  that  Mrs.  Sohiro 
came  to  his  store  and  started  liollorlnG  and  said:     "I  have  got 
to  have  #100, "  and  he  told  h«p  he  Imd  gone  bankrupt,  but  she 
still  said J     "She  had  to  hav»  #100 ."     Ha  told  her  if  she  needed 
llOO  he  would  give  it  to  Yvbt,  but  nothing  was  said  about  paying 
it  on  the  note.     He  denied  that  there  was  any  aijcraeraant  to 
settle  the  notes  for  |1,000|  that  ha  load  Just  handed  her  $100 
to  make  a  gift  to  her.     This  is  the  substance  of  the  teatiaoay 
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giv«ffi  In  th«  oaft«« 

In  oonsldttPing  tho  auffloianoy  of  the  evld«n««  on  a 
iBofclon  for  ft  dlrootod  v«>rdlot,   tha  Court  mupt  look  only  t« 
the  evid»r;o©,  which  Is  nost  favorable  to  the  party  noved  against. 
Contrary  ©videno©  la  not  oonBidered,  and  there  Is  only  for  rerlaw 
the  quoatlon  wjaothor  there  Is  fairly  sufficient  evidence  takaft 
R8  atlMMSt  most  favorable  to  the  plaintiff,  totjather  w5th  all 
raaaonabl©  Inferences  th©r©froa,  wiiloh  tend  to  support  tha 
oase  charged  In  the  coTPplalnt.     cook  vs,  Kirgon,   332  111.  App« 
Page  29I4.,  arid  Walaite  vs.  Chicago  B.  I.   «-  P.  Ry.  Co.,   Vol.  376 
ni.  Pace  !?9. 

Here  the  plaintiff  produced  positive  evidence  that 
there  ime  a  #100  and  a  |25  paya«n&  made  on  the  nete«     The  nother 
and  w5.f®  of  the  plr^intlff  tejitlfxed  positively  that  any  con- 
TWPsation  In  rcjoard  to   the  compro^nise  of  the  indabtodneas  waa 
aiade  after  tl-xe  payment  of  the  |100« 

It  is  our  conoltsaion  that  the  Court  errod  in  direct- 
ing a  verdict  la  favor  of  the  plaintiff,  iwt  should  have  «ib- 
mlttesd  the  question  of  payment  to  the   Jury  for  its  considepatloc. 
The  Judj^ent  is  rcvers&d  and  r^uanded  to  the  Circuit  Coiict  of 
Wimiebago  Coxinty. 

Reversed  and  rwoanded. 

Mr.    Justice  Anderson   took  no  part  In  the 
consideration  or  decision  of  this  case. 
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CHICAGO  GREAT  WESTERN  RAILROAD 
COMPANY,  a  corporation, 

Appellee, 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO, 
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^k 


EDWARD  J.  >EYERS  COMPANY,  a 
corporation. 

Appellant.   ) 

MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff  brought  suit  in  the  Municipal  Court  of 
Chicago  against  defendant  for  property  damage  to  its 
locomotive  occasioned  as  a  result  of  a  collision  between 
plaintiff's  locomotive  and  defendant's  five-ton  motor 
truck.  Defendant  filed  a  counterclaim  seeking  redress 
for  damages  to  its  truck  allegedly  due  to  the  negligence 
of  plaintiff  in  operating  its  freight  train.  From  a 
judgment  for  plaintiff  in  the  sum  of  $1,550.70  and  a 
judgment  on  the  counterclaim  in  favor  of  the  plaintiff, 
defendant  appeals. 

Sometime  before  the  accident  in  question  defendant 
had  parked  its  truck  on  a  thoroughfare  in  the  City  of 
St.  Charles,  vrhich  thoroughfare  descends  at  a  sharp  incline 
from  the  place  where  the  truck  was  parked  to  plaintiff's 
railroad  tracks.  The  driver,  having  left  the  truck,  pro- 
ceeded into  the  premises  of  a  customer,  and,  while  he  was 
absent,  the  truck  rolled  down  the  hill  onto  plaintiff's 
tracks,  coming  to  rest  against  an  embankment,  at  a  point 
along  the  tracks  about  fifty  yards  west  of  a  highway 
crossing.  Although  he  tried,  the  driver  was  unable  to 
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move  his  vehicle.  There  was  a  watchman  at  the  highway  cross- 
ing near  which  the  truck  came  to  rest,  employed  by  plaintiff, 
and  there  Is  testimony  that  he  requested  the  truck  driver  to 
get  the  truck  off  the  tracks.  The  truck  driver  left  to  get 
a  tov  truck,  but  before  he  returned  plaintiff's  freight  train 
collided  with  the  truck.  There  Is  testimony  that  the  flagman 
tried  to  flag  the  train  as  it  approached,  but  did  not  go  down 
the  track  to  meet  It,  From  fifteen  to  twenty  minutes  inter- 
vened between  the  time  the  truck  came  to  rest  on  the  tracks 
and  the  collision. 

Plaintiff's  engineer  and  fireman  testified  that  their 
train,  consisting  of  three  diesel  units  and  one-hundred  mixed 
cars,  approached  the  scene  of  the  accident  from  the  southeast 
at  a  speed  of  35  miles  an  hour;  that  they  first  saw  defend- 
ant's truck  when  the  train  rounded  a  curve  about  2,000  feet 
from  the  truck  and  thought  the  truck  was  upon  the  crossing; 
that  the  engineer  used  his  emergency  brake  when  he  realized 
the  truck  was  standing  still  west  of  the  crossing,  but  was 
not  able  to  stop  In  time  to  avoid  the  collision;  that  the 
train  came  to  a  stop  about  ^00  feet  west  of  the  point  of 
impact. 

Defendant  argues  that  the  verdict  is  against  the 
manifest  weight  of  the  evidence  for  the  reason  that  negli- 
gence of  plaintiff's  flagman  was  the  sole  cause  of  the 
accident  Inasmuch  as  he  had  knowledge  of  the  perilous  posi- 
tion of  defendant's  truck  from  fifteen  to  twenty  minutes 
before  the  collision.  It  does  not  appear  what  the  plaintiff's 
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flagman  could  have  done  that  was  not  done  by  the  driver  of 
the  truck.  The  flagman's  primary  duty  was  to  flag  the  cross- 
ing, and  we  are  unable  to  say  from  the  evidence  that  his  con- 
duct In  remaining  at  his  post  of  duty,  notwithstanding  that 
the  track  was  blocked,  was  negligence.  We  think  it  a  question 
of  fact  for  the  trial  court. 

Defendant  further  charges  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defendant  in  its  management 
of  the  truck.  The  truck  driver  testified  that  before  leaving 
the  cab  he  set  the  brake,  put  the  truck  in  reverse  gear  and 
turned  off  the  engine,  leaving  the  key  in  the  lock.  The  trial 
court  was  not  required  to  accept  the  testimony  of  defendant's 
witness  as  true,  even  though  uncontradicted,  if  that  testimony 
is  inherently  improbable.  Lasky  v.  Smithy  ^07  111.  97,  106, 
It  is  a  matter  of  common  knowledge  that  an  automobile  will  not 
roll  down  a  hill  if  the  vehicle  is  in  reverse  gear,  or  if  a 
properly  operating  emergency  brake  is  set  or  if  the  wheels 
are  so  directed  as  to  cause  the  vehicle  to  run  into  the 
curb  in  the  event  of  movement.  We  think  the  fact  that  the 
vehicle  rolled  down  the  hill  is  evidence  that  proper  care 
was  not  taken  by  the  driver  when  he  left  the  truck  standing 
on  the  hill.  This  conclusion  is  supported  by  a  statement 
of  the  rule  in  16  A.L.R,  2d  979,  at  page  1008,  as  follows: 

"When  an  automobile  is  left  parked  upon  a  grade 
from  which  it  might  reasonably  be  expected  to  move  if 
unsecured,  the  driver,  in  addition  to  effectively  setting 
the  brakes,  may  be  required  to  take  further  precautions. 
One  of  the  most  common  of  these  extra  precautions  is  the 
turning  of  the  front  wheels  toward  the  curb,  so  that  if 
the  brakes  do  fail  the  machine  will  be  brought  up  by  con- 
tact with  the  curbing." 
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There  Is  no  evidence  that  this  latter  precaution  was  taken. 

Furthermore,  the  Motor  Vehicles  act,  111.  Rev.  Stat. 
1951,  chap.  95-1/2,  par.  I89,  provides : 

"(a)  No  person  driving  or  in  charge  of  a  motor 
vehicle  shall  permit  it  to  stand  unattended  *  ♦  *  v;hen 
standing  upon  any  perceptible  grade  v;lthout  effectively 
setting  the  brake  thereon  and  turning  the  front  wheels 
to  the  curb  or  side  of  the  highway." 

We  think  the  questions  here  involved  were  questions 
of  fact  and  we  would  not  be  justified  in  interfering  with  the 
finding  of  the  trial  court.  The  judgment  of  the  I^funicipal 
Court  of  Chicago  Is  affirmed. 

Judgment  affirmed, 
Schwartz,  P.  J.,  and  Robson,  J.,  concur. 
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WILLIAM  SCOTT, 

Plaintiff  below, 


LULU  SCOTT, 

Defendant  below, 

Appellee. 


HELEN  SCOTT, 

Petitioner  below, 

Appellant . 
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MR.   JUSTICE  TUOHY  DELI\TSRED  THE   OPINION   OF  THE 
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COURT . 

A  decree  of  divorce  v;as  entered  by  the  Superior 
Court  of  Cook  County  on  January  16,  1923  in  favor  of 
plaintiff  William  Scott  against  Lulu  Scott  on  the  ground 
of  desertion.  On  May  31,  19^6,  William  Scott  married 
Helen  Scott,  appellant  herein,  and  they  lived  as  husband 
and  wife  \antil  October  15,  1951,  when  William  Scott  died. 
Helen  Scott  was  appointed  administratrix  of  the  estate  of 
William  Scott.  On  December  19,  1952,  almost  30  years 
after  the  decree  of  divorce  was  entered  against  Lulu  Scott, 
and  more  than  1^+  months  after  V/illism  Scott  died.  Lulu  Scott 
filed  a  petition  to  set  aside  the  divorce.  After  a  hearing 
in  the  Superior  Court  an  order  was  entered  setting  aside 
the  divorce.  The  grounds  for  vacating  the  decree  were 
failure  to  receive  notice  of  the  filing  of  the  complaint 
for  divorce,  and  failure  to  learn  of  plaintiff's  divorce 
\intil  after  his  death. 

No  brief  has  been  filed  here  for  appellee. 


J 
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Upon  the  hearing  before  the  chancellor  the  principal 
witness  was  Lulu  Scott.   Over  objection  that  she  was  Incompe- 
tent under  section  2  of  the  Evidence  Act  inasmuch  as  Helen 
Scott,  the  administratrix  of  the  estate  of  William  Scott, 
was  opposing  the  petition,  Lulu  Scott  was  permitted  to  testify. 
We  think  that  under  the  circumstances  she  was  not  competent 
to  testify.   In  the  case  of  In  re. Estate  of  Maher.  210  111. 
160,  the  court  saids 

"The  person  who  in  this  cause  seeks  to  establish 
the  fact  that  she  was  the  wife  of  the  deceased  at  the 
time  of  his  death,  if  she  testify,  is  testifying  against 
the  heirs  of  the  deceased,  and  to  do  that  she  is  incompe- 
tent* *  *  +  ^ 

"We  therefore  hold  that  a  woman  claiming  to  be  the 
lawful  widow  of  a  dead  man,  whose  claim  in  that  regard  is 
denied  by  others  who  have  interests,  or  assert  interests, 
as  heirs,  in  his  estate,  is  incompetent  to  testify  to  the 
fact  of  her  marriage  in  a  proceeding  in  which  she  seeks, 
as  distributee,  a  portion  or  all  of  his  personal  property, 
until  her  status  as  such  widow  has  been  conceried  or  has 
been  established  by  the  adjudication  of  a  court  havine 
jurisdiction  of  the  subject." 

Furthermore,  the  decree  of  divorce  here  sought  to  be 
set  aside  was  entered  more  than  thirty  years  before  any  attempt 
was  made  to  question  its  validity.  Property  rights  involving 
others  have  since  intervened.  Granted  the  contention  as  made, 
that  plaintiff  did  not  learn  of  the  divorce  until  after  William 
Scott's  death,  the  record  is  still  devoid  of  proof  sufficient 
to  establish  want  of  jurisdiction  at  the  time  the  decree  was 
entered. 

The  judgment  of  the  Superior  Court  of  Cook  County  is 

reversed. 

Judgment  reversed. 

Schwartz,  P,  J.,  and  Robson,  J.,  concur. 
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Donald  H,  EJuckley,  Administrator  of  th« 
Estate  of  Margaret  Buckley,  deceased, 

I  Plaintiff -Appellee, 


vs. 


Wabash  Hallrosd   Company,    a   'Corporation, 
Allen  W,    lill   ani   Hobert   xount. 


Defendants-Appellants. 
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CARROLL,    J. 


Agenda   Bo,    30 


Appeal   from 
Circuit    Court  of 
oangauion  County 
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Margaret  Buckley,  plaintiff's  intestate,  died  as  the  resi:lt 
of  injuries  sustained  in  a  collision  between  an  automobile  driven  by 
plaintiff,  her  husband,  in  which  she  vrss  riding,  and  the  engine  of  a 
freight  trein  oper?!ted  by  l/abash  Railroad  Company, 

A  jury  trial  of  an  action  ^or  her  death  brour'ht  against 
Wabash  Railroad  Company,  and  the  engineer  and  fireinan  of  its  trsin, 
resulted  in  a  verdict  for  plaintiff  in  the  sum  of  ^10,000.00.   Motions 
for  judgment  notwithstanding  the  vercict  and  for  a  new  trial  vere  over- 
ruled, and  from  the  judgment  entered  on  the  verdict  defendants  have 
appealed. 

The  charges  of  negligence  made  against  the  defendants  in  the 
complaint  upon  which  the  cause  went  to  trial  are  negligence  in  the 
operation  of  the  train,  negligence  in  ^oiling  to  have  a  headll-ht 
lighted  on  the  engine,  failing  to  ring  the  bell  or  blow  the  whistle 
for  at  least  80  rods  from  the  crossing,  and  failing  to  continue  blowing 
the  whistle  or  ringing  the  bell  until  the  crossing  was  reached,  as 
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required  by  Gtatute,   and  operating  the   train  at  an  excesalTa  rata  of 
spood* 

As  grounds  for  reveraal  of  the   Judgiaant   d^fan^'.ants  urga  that 
tho  TrSttl  Court   ©rr©d  In  falllns  to  hold      (1)    the  vardlet   to   be   against 
the  roanlfeat   weight  of  tho  evidence?    (2)   that  as  a  matter  of  law  plain- 
tiff was  guilty  o^  contributory  negligence;   and  (3)    that  as  a  natter 
of  law  plaintiff  failed  to  prove  that  the   decedent  was   In  the  exerelae 
of  clue  care  for  her  safety  at  the  tl»e  of  the  accident, 

From  the  evlden?©  in  the  record,    it  appears  that  on  Septea- 
b©r  26,   1953,   some  time  between  midnight  and  1  o'clock  A.M.   plaintiff 
and  his  decedent  were  riding  in  an  automobile  being  driven  by  plain- 
tiff in  a  northerly  direction  on  11th  Street   In  the   City  of  Springfield. 
The  weather  was  clear  and  fairly  warn.     11th  Street   runs  north  and 
south,   and  th®  Wabash  Railroad  trscks  cross  said  street  at   an  angle 
running  from  the  northeast  to  the  southwest.     There  are  two  tracks  at 
the  crossing  which  will  b©  referred  to   as  the  north  track  and  the 
south  truck.     As  it  crosses  the  trucks  11th  Street   does  not  run  in  a 
straight  line,  but  angles  to  the  right  or  east  and  then  continues 
straight  nc»rth.     Thus,   traffic  proceeding  north  on  11th  Street  is 
required  to  cross  the  south  track  on  an  angle  to  the  right,   an^"   sfter 
crossing  aeld  track,   to  angle  to  the  left  before  crossing  the  north 
track  and  continuing  north.     The  distance  fro©  the  aost  southerly  rail 
of  the  south  track  to  the  point  where  the  collision  occurred  is  from 
90  to  100  feet,     I'he  crossing  is  unguarded   being    raprked  only  by  a 
cross  ana  sign  upon  which  appears  the  words  "Railroad  Crossing  Two 
Tracks".     The  tracks  approach  11th  Street  from  the  norths -st  at  the 
end  of  a  lon,^  curve  and  cross  it  at  an  angle  rumilng  in  a  southwesterly 
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direction.     There  were   four  telophone  poles  and  a  switch  tie   sticking 

in  the  cjround.  Which  would  be   In  the  line  of  vision  of  a  person  soprosch- 

ing  tho  crosalng  and  looking  to  the  east. 

Plaint! ^'f  «n(l  defendant    Robert  Yount,   flreasn  of  the   traln« 
were  the  only  occv^rrenco  wltnossea, 

Plalntl'^f  testified  that  h*>  was  driving  north  on  11th  Street 
at  20  to  2S  mllea  per  hour;   thrat  he  knew  there  waa  a  rallroa*^:   croaslng 
at  tho  place  where  the  accident  occurred;   that  when  he  wrs  about  1^0 
feet   from  the  crossing  he  slowed  down  to  15  to  20  niles  per  hour;   that 
he  looked  to  his  left  and  then  looked  to  his   right   and  did  not  see 
anything;   that  there  wrs  no  traffic  noise  In  the  street  to   distract  his 
attention  or  interfere  with  his  hearing;   that  he   saw  no  headlight  or 
reflection  from  the  engine  headlight;   that  he  then  proceeded  to  and  did 
cross  tho  south  track;    that  as  he  straightened  his  csr  out   into  11th 
Strset  preparatory  to  crossing  the  north  track,   his  wife,   the  decedent, 
hollered  "Watch  out.    Dad";   that  he  did  not   see  the  train  until  decedent 
hollered;   that  when  he  looked  the  train  was  crashins-  Into  the  car;    and 
that   decedent  was   severely   Injured  end  died  shortly  thereafter. 

Robert  Yount,    the   fireifian,   testified  that  as  the  train 
approached  tho  11th  Street  crossing  he  was  slttlnp-  on  the   flreiaan's 
seat  box  looking?  out   the  window;   that  the  train  was  travelling  10  to  12 
Eillea  per  hour;   that  it  waa  hla  duty  to  keep  a  look-out  for  traffic 
approachlr^  a  crossing,   and  In  the  event  he  believed  there  was  going 
to  be  an  accident,   to  u-arn  the  engineer;   that  he  first  saw  plaintiff's 
car  225  to  250  feet  from  the  crossing;   that   it  was  going  20  to  25  miles 
per  hour;   that   it   did  not   appear  to  charsge  speed;    that  the  engineer 
blew  the  whistle  at  about  150  feet  froro  the  crossing;   that  the  engine 
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h««dllght  wsa  on  and  the  bell  rlqgiatf  that  when  the  engine  wee  eb^t 
kO   feet  from  the  crossing  he  hollered  to  the  engineer  to  atop  the  t«ln 
as  he  felt  there  wna  going  to  be  en  accldentj  thet  the  engineer  applied 
the  brakes?  that  the  train  did  not  atop  laanedlstely.  hut  travelled  ebout 
200   feet?  that  the  engine  struck  the  right  aide  of  plalntlff'a  car 
about  the  cowl  post;  and  that  after  the  accident  the  plalntirria  car 
was  on  the  front  of  the  engine  about  75  to  100  feet  west  of  the  eros.- 
ln~.  The  defendant,  Allen  W.  Olll,  engineer  of  the  train  at  the  tliw 
of  the.  accident,  and  other  men.bers  of  the  tr^ln  crew  corroborated 
Yount»s  testimony  «i8  to  the  apeod  of  the  train,  the  bumlnc  of  thtt 
headlight,  the  blowing  of  the  whistle  and  the  ringing  of  the  bell. 
Frank  !:ixon,  a  Springfield  police  o^^cer,  testified  th.t  when  he 
arrived  at  the  scene  som  tlrae  after  the  accident,  the  engine  headlight 
waa  lighted.  Enroll   Johnson,  another  police  ofricei^  called  by  the 
Plaintiff,  testified  that  It  was  necessary  to  approach  within  36  feet 
^of  the  south  track  in  order  to  see  an  engine  coialng  around  the  curve 
from  the  northej^st.  A  photograph  taken  at  night  depicting  the  crossing 
«a  it  appears  looking  north  at  llth  Street,  and  a  photo  ^raph  taken  at 
night  showing  the  curve  In  the  tracks  as  they  approached  the  Intersec- 
tion With  llth  Street  were  introduced  in  evidence  by  the  plaintl-f. 
Photographa  of  the  crossing  and  adjacent  area  taken  in  the  daytlir«  w»re 
introduced  by  the  defendsnts. 

The  record  also  contains  expert  teatlwony  accoMpnnJed  by  plats 
offered  by  defen.'^nts  on  the  question  ^s  to  the  sufficiency  of  the 
lUuffilnation  at  the  crossing  ^n<i   also  as  to  the  distance  at  which  a 
tram  approachlnc  r^   the  e«st  would  be  v:slble  in  the  daytlir^  to  th« 
driver  of  ^  car  coming  froa:  the  south  on  llth  Street.  This  distance 
was  fixed  by  the  expert  witness  at  78?  feet. 
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While  the  foregolns  Is  not  a  detailled  recital  of  all  th» 
ovldenoa  in  the  rocopd.  It  substantially  eobodleo  the  facts  and  clr- 
curastnncBS  consldere!  by  th«  Jury  In  reaching  Its  verdict. 

ConfoTOln,:^  to  a  well  eat abll shed  rule,  the  Trial  Court  would 
not  have  been  Justified  In  holdinc  as  c  aatter  of  law  that  plaintiff 
was  polity  of  contributory  nogllgonee  and  that  his  Intestate  filled 
to  exercise  du©  care,  unless  It  could  be  aald  that  under  the  evldene* 
all  roesonable  men  rauat  reach  the  sane  conclusion.  Ketayki  v,  Ind.  H. 
x«  ^«  J22«t  1  111.  App,  Zd,   Cdj  Bales  v.  Penn.  a.  COj.,  3I4.7  m,  App. 
i^66j  ThQx^^^on  V.  phicaj-q   Hfttqr  Ooact^  ^, ,  292  111.  App.  ICl^.    If  there 
w«9  any  ovlience  tending  to  show  due  care  upon  the  part  of  the  plain- 
tiff and  his  intestste,  then  the  question  as  to  whether  such  proof 
was  sufficient  to  sustain  the  allegations  of  the  coaplalnt  with 
reference  thereto  becaiae  ars  Issue  to  be  determined  by  the  jury. 

Heference  has  been  previously-  made  herein  to  the  testimony 
of  the  plaintiff  aa  to  what  he  did  just  prior  to  entering  the  crossing 
and  also  to  the  physical  situation  at  the  crossing  as  It  appeared  In 
the  nighttime  aa  dlscloaed  by  the  photographs  in  evidence.  These  photo- 
graphs depicting  as  they  db  the  telephone  poles  between  11th  Street 
and  th«  tracks,  the  absence  of  a  street  light  in  11th  Street  north  of 
the  crossing,  tho  jog  in  11th  Street  at  the  crossing  end  the  curve  in 
the  tracks  as  tliey  i*pproach  th©  erosalrjg,  coupled  with  plalntlff»a 
testlEiony,  mat  be  considered  evidence  frors  which  a  reasonable  infer- 
ence supportinis  plaintiff's  allegations  of  negligence  on  the  part  of 
defendants  and  of  due  care  on  the  part  of  plaintiff  Bight  be  drawn. 
This  evidence  must  be  said  to  have  probative  %^lue  on  the  question  of 
wheth<>r  or  not  the  plaintiff  was  guilty  of  contributory  nesllsence. 
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The  testimony  of  defendants'  witnesaea  with  reference  to 
the  ringing  of  the  bell  and  the  blowing  of  the  whistle  was  In  direct 
conflict  with  that  of  plaintiff.   The  defendants  also  offered  proof 
tending  to  show  that  if  plaintiff  had  looked  to  his  rl^ht,  he  would 
have  seen  the  train.   This  conflicting  evidence  na   adduced  by  the 
parties  raised  an  issue  of  fact  which  the  Trial  Court  properly  sub- 
mitted to  the  jury.   Berg  v.  N.Y.C.  R.R.  Co.,  391  111.  52;  Gills  v. 
N.Y.C.  &  Sta.  L.  R.R.  Co.,  3^2  111.  k^^. 

Defendants  contend  there  is  no  evidence  In  the  record  that 
plaintiff's  intestate  was  in  the  exercise  o^  due  care  for  her  own 
safety.   There  appears  to  be  no  dispute  concerning  the  fact  that 
plaintiff  was  the  driver  of  and  in  charge  of  the  automobile  in  which 
decedent  wps  riding  at  the  time  of  the  accident.   She  was  riding 
with  plaintiff  but  was  not  exercising  any  control  over  the  manner 
in  which  he  operated  the  vehicle.   The  only  direct  evidence  as  to 
the  conduct  of  the  decedent  prior  to  the  collision,  is  plaintiff's 
testimony  that  as  he  straightened  the  car  out  into  11th  Street  to  cross 
the  second  railroad  track,  decedent  hollered  "V/atch  out.  Dad",  and 
that  at  that  time  the  train  was  crashing  into  the  car.   It  is  thus 
apparent  that  decedent  did  see  the  train  before  the  collision  and 
warned  plaintiff  of  the  danger  which  she  observed,  but  that  it  was 
then  too  late  for  hini  to  avoid  the  crash  which  followed.   It  must, 
therefore,  be  said  that  there  is  some  evidence  tending  to  prove  due 
care  on  the  part  of  the  decedent.  The  question  whether  she  should 
have  observed  the  train  sooner  was  for  the  jury  to  determine,  and  in 
doing  so  to  consider  plaintiff's  testimony  and  all  other  facts  and 
circvuastances  bearing  upon  that  issue  as  shown  by  the  evidence.   In 
the  Instant  case  the  jury  resolved  such  issue  in  favor  of  the  plain- 
tiff. On  the  record  before  it,  this  Court  would  not  be  warranted  in 
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holding   th«t   such   finding   Is   entirely  without   support   In  the  evldanee. 

The  reraalnlnp  ground  upon  which  the  defen<!ont8  base     their 

claim  that  the  Jur^p;iaent  should  be  reversed  Is  that   the  verdict  la  nianl- 

foatl]^    against   the  welpht  of  the  evl-lence.      Such  arguaent   can  only  prm^ 

vail  If  the  Jury  verdict  la  palpably  erroneous,      Where  there   la  aub- 

stantlal  evl<!ence   In  the  record  aupportlnf  tha  verr^lot,   a  reviewing 

Court  l3  not  ©t  llbe  ty  to  set   the  siuae  aaida  and  aubatltute  tyierefor 

e 
Its  judf^ttncnt  on  the  fncts,     Seiden  v,   Kol>>rlk.    350  111,   Ap>p,   238j 

tijMlUan  V,   yScLane.    338  111.   App,   Slk;    ndBn  v.    Coultrip.    275   HI. 
App.   3G^».      In  the    Inst'mt   esse   as  herelnnbove  pointed  out,    there  w»3 
conflirtlng  evlf'ence  before  the   Jury  on  the  Issue  of  the  nefrllrence 
of  the  defendnnts   nnd  the   contributory  nefrllt-ence  of  the  plaintiff  and 
his  Int   st^te.     Whether  defendants  were  negllrent   In  the  oper«t'on  of 
the  troin  in  falllnsr  to  give  warning  of  the  arproach  thereof  by  aound- 
Ing  the  bell  art'^  whistle  80  rods  from  the  crossing.    In  falllnr:  to  heve 
the  headlight  operating.   In  running  the  trfiin  nt   an  excessive   rate  of 
speed  under  the  clr<»uraatfincQS  shown  to  have  then  existed  at  th»  crossing 
were  all  questions  of  ^act.     Likewise  were  the  issues  as  to  whether 
plaintiff  looked  for  approaching  trains  before  entering  upon  the   erosalx^ 
and  as  to  whethor  un^^^er  the  conditions  pi^va^ling  at   the  crossing  the 
care  which  he  exercised  for  his  own  safety  was  that  of  a  reasonably 
prudent  person. 

^vlhat  is  roq.ilred  of  a  person  in  the  way  of  exercising  -i^ue 
care   in  erogsincr  milroad  tracks  depends  upon  the  clrcvjsastanees  of  eaeh 
case  and  the   Courts  cannot  say  as  a  matter  of  law  that  there  la   a  par- 
ticular rule  of  conduct  applleetble   in  e«ch  c^oe  and  un'Jer  all  cor.'^.ltlons. 
Applegate  v,    ■Ohlcfl.'TO  ^  N.W,    Railway   Co.,    33^   HI.    A-p,    li4.1. 


It  w«9  the  province  o^   the    Jnry  t^y     atermlne   thft««   8*T«r«l 
fact  queatlons   ^rom  tb«  evld«ne«.     The  record  In  th«   Inatnnt   c«s«   refiit«« 
n:Ty  eont©ntlon  thnt  the  vor<^'lf!t   Is  not   supported  by  8rib«t«ritlal  ATldsne*. 
There  Tore,    this  rouvt  woul  !  not  be    Justi^!ed   In  aettlnc   surh  verdict 
S3lde  upon  the  ground  that   It  was  against  the  manlf«»8t  welii^ht  of  the 
ev  J  dence . 

?or  the   reasons  herein  Indicated,   we   arm  of  the  opinion  that 
tba  Trial   Corirt  did  not  »vr  In     ruling  advirs^ly  to  the  content lona  of 
the  de^endanta  as  raade  on  this  appeal,    and  its   JudRment  shoulr*  b« 
afflKiiod. 

Affirmed. 
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Sr»7TS0PT,    IKO.,    ft  Cor^oretl  on, 

Plfllnti.f-A,i;pellee, 

V8. 


9'-rn^<<nt-A;  reliant.      ) 


Appeal   froa  tii« 
Circuit  Court    of 
,    vinnebafco  Gount*. 


Dove,  y.   J. 

aervlBoft,   Ino.,   la.^utuued  tnlB  action  a^^ln^t 
URoy  C.   Llnd  to  recover  rojrnlties   nllefeec   to  he    me  It   un  .er 
a  licencing  a^^reeiaent   rat^M  January  l,   194^  -«hlcc  It  and  entered 
into  wUh  the  defendant  and  by  whicn  the  plaintiff  ,r«nt.d  to 
the  defendant  the  sole  and  exclusive  rl,ht  and  license   to  supply 
^oft  Vi.ter  Service  ^no  tne  use  of  Ita   existing  water  sofLenlnti 
patents   nnd   to  u.e  Its   tr«de  n/.me  in  .  cen.in  prescribed  territory 
m  consideration  of  vhlch  defend-^nt  a^.reed  to  «*<»ke  atVpulsted 
royalty  psyjaente   to  the  pl««lntiff. 

The  dpf-ndant  ediltted  the  execution  of  the  oontr-ct 
but  allegea  In  -^le  ^nsv^r  th.t  in  Janu.,ry.  1949,  the  plalnUff 
dlBcontlnued  fumlsnlni^  nia  ,  ouip^n^nt  for  use  in  aupplying  the 


.  1 1  f   I         ^  — 


Vt;-' 


.;!- 


pi^tente*''  wnter  softenim.    wppar^tua  whl-^h  the   rl«tlntlff,   by    the 
lloen^Urife  ajirermont,    hnd  n^repd   to  furnish.     Th«  il«r«n<innt  il«o 
fllRfl  «   countprol'««l?n  conalatlrit    of   two  oounta,    th«   'lr/<t   of 
whloh  ftlleged  tir  t  the  ;l«*lntiff  br^  aohed  Ita  o  ;ntr»ot  vhen  It 
dlaoontlnuftd  furnl«nlng  tne  equlLvient   to  the   plaintiff   rnn\ii.rd 
by   :he  lloenalnte  »jireeai«»nt  and  that  the    fnllur«  to  fumlBn   Ui« 
neoesBRry  equipment  o^uesid  the  equipment  o  n^l  by  tne    lefen  ant 
to  become  obsolete  and  of  dlalnlehod  value.     The  second  count 
of  the  counterol?^la  «llefe*^d  that  pl«>lhtlff»8  failure  to  furnlah 
the   equipment  called  for  In  tue   contrpct  reduced  tn-?   vj^lue  of 
defendant 'a   soft;  water  frsnchis©  in   ibe   sum  of    ?60,or:)O.C-C. 

The  Itigues   mede  by  the  rlesdlneS  vere   -submitted  to 
the  oourt   for  determlnnt*  on  v.ithout  a  Jury,      "r.on  thfl  hearing 
the  evld«»noe  dieoloeed  Vt\f>t  r,he  p-nount  of   roypltles  due  unier 
the  mgre'isent,  vr^s    -3,827.55,    end   it  w^b  for  thla  «aounl   thnt 
the  court  r*<ndep*»d   Ju  tji^^nt  In  favor  of   the   plaintiff  on  Ita 
clfliloi  for  unpaid  royalties  nn^.   upon  th»  counterol«la  of  the 
defend  nt  the  court  found  t.he  Issuee  agslnst   the  counnerclila'^nt 
on  both  oounta  snd  entered  ju^.gsaent  «ooordlngl/.     The  defendant 
appeals . 

Appellant  contends  th«t   the  evidence  clscioses   tiiat 
appellee  breached  lte>   agrsesent  by  /gbpncisnlng  the  subject   asi-ter 
of  tne   oontmot,   by  falling,  to  furnish  tae  agreed  equlpseut  ..coes- 
sflry  to  the  operotlon  of  the  soft  w^aer  systea  an*  by  xnlilct 
to  furnish  the  afe,repd  aaterl^le  end  equlrasnt  pt  prl  :e6   stipulated 
In  the  contract.     Appellant  pIso  oonter-Aie   thi?t   sppeliee  exercised 
Its  option   to  tprminftte  the  contract  aocordlnt   to  its   tf-rew  ead 
thPt  .«(1  I' r  such  terinlnstlon  no  furtaer  roy^^l-.les  or  license  fe(»» 
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pocru'-'.i  hy  virtue  of  the  tens  of  nhe  ngre«m--nt. 

The  record  dlBclosee  that  -appellee  le  9  CorroratlonTThe 
ovner  of  certain  W^ter  Soft^ninj,  patents  vhloh  It  grants  rarloue 
InUvldunlB  «5nd  oomorations  to  u-:e.   Glen  Ralston  ■•■^te  Its 
president  'M\r\  ^?^^^^Mff:,    LeRoy  G.  Llnd  vris,  at  the  time  of  the 
execution  of  th«  contro-,t  which  forms  the  "^"els  of  this  s.lt, 
ani  until  September  1^49  Its  vice-r resident  and  took  an  acvl/e 
Interest  In  Its  affairs,  had  charge  of  Its  development  and 
research,  vp.e   f?.mlliar  v,lth  all  of  ite  trsna-ctions  and  helped 
develop  its  roHoies.   Shortly  after  September  1949  appellant 
went  into  the  Voter  Softening  business  himself  uslnfe  s  non- 
patented  process.   The  conlract  ex-cuted  by  tne   parties  ler-to 
granted  to  appellant  the  sole  and  exclusive  rl^ht  to  use  appellee's 
patents  nnd  tr-?de  name  In  supplying  soft  wpter  service  In  the 
territory  set  forth  in  the  atreeraent  upon  the  payment  by  nlm 
of  certain  fees  end  royalltles  set  forth  In  the  contract.   The 
licensee  had  the  ri^ht   to  termln-te  the  agreeaent  under  certain 
conditions  upon  giving  sixty  days'  notl  e  of  his  intention  to 
cancel  the  agreement,  anc.  the  company  had  a  sl:iill«*r  rl^ht  of 
termination  uron  giving  a  slxty-iay  notice. 

Paragraph  12  of  the  contr^  :t,  >?hlch  is  the  prlno.pal 
one  that  appellant  alleges  th-^t  aprellee  breached  and  thereby 
gave  hi-a  the  rl^ht  to  dlaconUnue  paying  11-ense  fees,  provided 
that  the  appellee  was  to  furnish  to  the  licenses,  equlpmpnt  for 
use  m  supplying  the  patented  '<^«ter  softening  apparatus  and 
soft  v/ster  ssrvlce  at  prl-es  enumerated  in  Scaedule  A,  which 
WES  attached  to  the  agreement  and  o8.,le  9  part  of  it.   Schedule  A 
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contained  three  Items;  namely,  (1)  oervinoTt   unit  (a  tank-Ilk* 

bftfc,);   (£)   Zeolite  Mineral;  ^nd  (3)  cloth  h^^z.      It  Is  tna 

first  and  third  Iterae  which  appelLsnt  aBaerts  th' c  appellee  did 

not  furnish  him  as  required  by  the  agreement  and  vhlch  gave  al« 

the  rloht  to  refuc-e  to  pay  the  roysltlfs.   Acoor^lng  to  the  Eche  iule 

the  prl':;e  of  the  :j.ervlBoft  unit  vss   18.50  and  cloth  b->e,s  vere 

to  be  furnished  for  fourteen  cents  each. 

Appellant  claims  th?*.t  ap'  ellee  felled  to  furnlsn  hl« 
cloth  begs  88  renuired  by  the  licensing  agreement.  The  preponder- 
ance of  the  evidence  shovs  that  there  n«»ver  ws  a  time  when 
appell«?nt  ord-r^^^d  any  such  bags  which  appellee  did  not  furnish. 
■Py  the  terms  of  the  ^^greement,  sppellee  wss  requlrr-d  to  furnish 
such  br^gs  only  after  r^-^celvlng  an  ord?r  for  the  same  >^y  ".ppell^nt. 
Before  there;  can  be  "ny  damage  co  appellant  for  failure  to  furnish 
bfigB,   he  must  first  show  that  he  ordered  bai^^s  which  ap;-ellee  failed 
to  furnish  him.   There  la  no  such  showing  In  this  record.   In  the 
latter  part  of  the  year  1:^^-8,  the  rasna^etaent  of  a(.pellee  coapi^ny 
came  to  the  conclusion  that  it  v»-^s  necessary  to  adopt  3  dlfierent 
type  of  tank  for  use  in  the  soft  water  busines^j.   It  was  decided 
that  the  ba^-type  tank  (the  klasd  then  beine  used  by  appellee  and 
wnloh  oont?5ined  the  water  softening  material)  was  obsolete  by 
virtue  of  the  developra- nt  of  a  met si  tank  known  as  the  M-24  and 
vhlch  was  a  carry-In  type  tank  slrallpr  to  ths"  used  by  the 
Culligan  System  of  water  softening  but  much  lighter  in  weight. 
Appellant  particularly  liked  the  M-24  t?nk  and  decided  to  use  it 
wherever  possible.   From  the  time  thp  t  th'^  M-*?4  was  avallaMe, 
appellant  nev*=!r  ordered  any  of  the  old  bag-tyre  of  tank  rnd, 
therefore,  he  cannot  complsln  of  acpelT-ee's  f?^ilure  to  furnish 
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him  with  the  aatftrl's.l  ond  equipment  r*f9rr*'d  to  In  aohedule  k 

and  oe,ll«d  for  un  if^r  pBragmph  12  of  the   oontrwct. 

Appellant  aleo  olaloui  th»t   Appellee  breached  its 
oontract  by  oharfelng  hlta  hl^iier  prlcfcB  from  ^nci  pftir  tiae 
year  1947  for  the  batS  furnished  filai  under  the  ll.enelng  ae,ree> 
aent.     Ju6t  what  ba^a  and  how  ..iwiy  vere  furniehed  apiell'vnt 
after  that  ante,    the   evidence  Is  aeeger  and  indefinite.     It 
does  show,   hove/er,    thft  appellant  paid  the   prl-e  of  tne  bn.^e 
he  cilA  receive  voluntarily  ana  without  coajl^lnt,   sn     It  elao 
epreare   thet  during   this  tlrae  he,    as  sn  of  l-Mf^r  of  the   lorpor- 
stlon,    directed   the   increase  In  the  pri.-.p   of   b-f.s  In  1547. 
H«  thus  waived  any  rlfht  he  othervilse  alght  have  h»c  to  rely 
upon  the  price  stated  for  iBftterl"!   '^n^   enulrs  nt  furnlsiieJi 
under  the  licensing  agreefsant/     (FJvane  v.    Ro^ell,   211  111.   85; 
Chicago  &  Eastern  H.R.  Co.   v.    Mor?n,    187  111.   316.) 

Appellant,    sfter  hia  clslmed  breech  of   the  contr«»Qt 
by  appellee,   cont\nued  to  a  cept  perfor^isjioe   of   ttie   3ontr«-at 
and  to  have  the  benefit©  thereof.     Thia,   in  l^w,   is  an  election 
to  continue  the  contract  and  h«8   the  lefc,el  effect  of  dlsohjirbinfc 
nn^  claim  for  breech  of  tne   Kome.      (A«erlcn.n  S.   &  G.   Qo.   v. 
Chicago  G.    Co.,    134  111.    kpp,    6','&;    Noble  v.    Illinois  Central 
R.K.  Co.,   Ill  111.   437.)     When  the  prloee  of  bf^s  end  tanks 
were  r/ilaed  In  IS-i?,    appell^^nt  continual  to  ney  for  the   b."j.,a 
and  tanks  without  objection  and  trep-tad  the   contract  as  in 
force.     In  order  to  be  in  «  position  to  t«ike  aavant«^ji,e  of   °Ry 
br©ROh  of  oontr^ct,    appellant  enould  h°ve  objected  at   the    t^ ^e 
of   the   Inarf^aee.     He  cwnnot  voluntarily  pertlcipate  in  inere'^sin; 
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prices,  pay  such  increased  prices,  contlr.vie  th<»  contr-^ct  In 
effect,  Hnr\   then  sevpral  ye^rs  later  be  permitted  to  succeea- 
fully  Interpose  euoh  inorense  Ir.  prices  «s  a  bre«^ch  of  the  con- 
tract and  Rffora  him  «n  excuse  for  not  paying  for  the  b-neflta 
vhlch  he  received  under  the  licensing  -t^ree^nent . 

The  licensing  agreement  gave  the  appellee  the  rlj^t 
to  termlna!.e  the  ».greeiaent  by  giving  written  notice  of  such 
termination  to  the  licensee  If  the  llceaaee  failed  to  make 
the  royalty  payments  due  under  the  afereeraent ,  or  If  he  a  andoned 
the  business,  or  If  he  failed  to  maintain  a  suitable  pla^e  of 
business.   The  notice  of  t-r^ulnatlon  v.^.;  require  ^  to  be  aent 
by  registered  mall  to  the  licensee's  place  of  business  and 
upon  the  expiration  of  sixty  d- ys  fol  owln^  the  elvln^  of  notice, 
the  agreement  terminated  unless  the  iefault  was  cured  in  the 
meantime.   On  July  11,  1950,  appendant  received  s  letter  from 
the  appellee,  sent  by  re. Istered  mall  stating,"  Unless  the  Monies 
overdue  us  unrler  paragraph  5  of  a  certain  license  agreement 
entered  into  between  you  and  Servlsoft,  Inc.  on  the  1st  day  of 
Jrnuary,  1944,  have  been  paid  by  September  a,  1950,  it  will 
be  necessary  for  ua  to  institute  suit  for  collection  of  those 
monies  and  it  will  alec  be  neoeasary  for  ua  to  cancel  that 
lioenae  agreement  unles.  the  default  shall  hf5ve  been  cured  bj 
the  above  mentioned  date." 

Appell5?nt  contends  that  this  ret;latered  letter  w??8  a 
terialnation  notice  and  that,  therefore,  no  roy^atles  could 
acoure  under  the  licensing  agreement  from  him  to  the  ap  ellea 
aftr   the  giving  of  this  notice.  Appellee  contends  th  t  this 
letter  was  merely  notice  of  a  thr-et  to  terainste  and  ths t  It 
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wee  but  a  wnrnlrit,  in^z   the  contract  would  be  t'  rmlnpted  If  the 
defendant  dlin't  pay.   The  only  re  aonahle  mefinlne,  that  can  be 
felven  to  thl8  notice  1b  that  It  vcs  a  &t^teffl«*nt  of  intention  to 
sue  and  to  termlnnte  the  contr'^ot  In  the  future  If  the  ap;ell%nt 
d  d  not  pay  the  amount  due  the  opr-'llee.   It  v^'S  not  a  notice  of 
termination. 

The  learned  and  experienced  trial  court  oorreotly  del  .ed 
the  lapuea  presented  by  the  plesdln^a  in  this  case.   The  *»llet'>tlon8 
of  the  counterclaim  "Te  not  aust^ln'^d  by  the  evidence.   The  Judg- 
ment appealed  from  is  theref^^re  afflrnaed, 

Judfewent  affirmed. 
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Goner*?!  No.   10695 


AhrtfRCV 


IN  THE 
APPELLATE  COURT  OF  ILLIKOIS 

SECOND  DIbTRIGT 


October  Term,  A.  D.  1953 


ABNER  JOHNSON, 

Plaintiff-Appellee, 

WILLIAM  S^INHIKNE, 


Appeal  from  the 
Circuit  Court   of 


Defendant-Appellant.      ) 

: I 


Stephenson  County. 

1  t    1.4^18  9 


Dove,  J. 

On  June  14,  1952,  appellee,  a  tenant  on  the  f?rni 
of  sppellnnt,  filed  his  flve-c  unt  coraplaint  in  th:  Circuit 
Court  of  Stephenson  County  seeking,  by  one  count  of  the  00a- 
plalnt  to  recover  a  money  judgement  og??inst  a:3pell?5nt  for  a 
breach  of  an  oral  contract  by  the  provisions  of  -wiiich  appellant 
rented  to  appellee  a  dairy  f'^rta.   "^y  another  count  of  the 
complaint  ap  ellee  sought  to  recover  damages  for  an  olj.eg.ed 
slander  and  by  another  count  he  sought  a  caneellptlon  of  the 
verbel  lease.  By  the  other  counts  he  sought  an  accounting 
and  the  appointment  of  a  receiver  to  operate  the  fam. 
Appellant  was  duly  served  with  pi^Dce^s,  employed  counsel 
and  filed  a  motion  to  dismiss  the  complaint. 

Fending  a  hearing  upon  the  motion  to  dismiss, 
the  parties,  on  Octob'^r  23,  195^^  entered  into  an  atreeraent 
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In  open  court  wnich  purported  to  settle  all  of  the  rlfehts  of 
the  parties  and  which  required  certain  things  to  e  done  by 
the  parties  ano  ths  payment  of  3537.35  by  appellant  to  nppellee. 
This  Pfereeraent  omitting  the  oartlon  and  the  slgnstures  of  the 
parties  Is  ps  follovs,  vl?: 

•It  Is  agreed  by  and  between  the  parties  hereto  In  open 
court  th«t  fls  s  full  settlement  of  all  rights,  claima  and 
demands  of  every  kind  and  nature  which  plaintiff  had  afeilnst 
defendant  and  defendant  has  eg«lnst  plaintiff  by  reeson  of 
the  subjectfof  this  litlg5»tlon  or  any  other  subject,  shall  be 
settled  m  full  in  the  following  manner; 

"(1)  The  corn  now  on  the  premlaes  owned  by  Wllliaia 
Spiniiirne  and  accupied  by  Abner  Johnson  is  to  be  picked 
by  William  ^plnhlrne  or  others  selected  by  nim  at  the  usual 
rate  for  corn  pickinfo  In  the  vicinity  and  all  the  corn  shall 
be  hauled  and  put  Into  the  cribs  on  the  ;  remises  until  tne 
crl^s  are  filled  and  trie  excess  shall  be  placed  unaer  cover 
if  possible  on  the  premises. 

"(2)   Each  party  is  entitled  to  half  of  the  corn 
harvested  and  the  division  shsll  be  on  as  equal  a  basis  as 
possible,  havln^  regard  to  pos>  l>-le  dlfferen-.es  in  quality 
between  various  p?rts  of  the  fields. 

"(3)  In  order  to  make  division  as  accuratt  as  possible, 
tfte  wagon  loads  sh^ll  be  counted  and  th»  cubic  content  of  the 
wagons  used  shall  be  comcuted,  for  an  average  sized  losd,  and 
each  psrty  is  entitled  to  use  any  other  method  of  measurement 
for  his  own  s^tisf -ctlon  th.?  t  he  may  deem  necessary  or  desire- 
able. 
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"(4)   Each  party  18  entitled  to  be  preeent  at  all  tli 
while  the  corn  la  being  picked,  divided  and  stored,  or  to 
have  a  representative  present  at  hia  own  expense, 

"(5)  When  the  corn  shall  all  have  been  harveuted  there 
shall  be  paid  by  Johnson  to  Splnhirne  432^.67  in  cflsh,  or 
in  corn,  at  its  narket  value  aa  determined  by  elevator  prices 
on  November  1,  1952,  at  the  Shannon,  Illinois,  elevator  for 
corn  of  similar  nuallty  and  moisture  content. 

"(6)   Johnson  shall  also  pay  the  cost  of  picking  tht 
corn  and  hauling  it  to  the  building  and  putting  it  in  the 
eri^s,  either  in  cash  or  by  corn,  floured  on  the  sgme  baaia 
as  above. 

"(7)  Johnson  agrees  to  vacate  the  premises  on  or 
before  Monday,  October  27,  1952,  leaving  the  premises  in 
aa  good  condition  as  it  nov  is. 

"(8)  3plnhirne  agrees  to  pay  the  sum  of  flOOO.OO  to 
Johnson  as  follows:   1300.00  today,  receipt  of  which  fts 
hereby  acknowledged,  md   the  balance  of  $700. 00  payable 
when  Johnson  vacates  the  premises,  less  deduction  of  the 
amount  Splnhirne  shall  have  peld  or  be  obligated  to  pay,  for 
the  telephone  vill  chare_,e^.ble  during  1962  for  the  premises  to 
the  date  of  the  vacating, 

"(9)  Upon  an  aj^reed  division  of  the  corn  in  halves, 
after  Johnson  has  paid,  either  in  cash  or  by  corn  ?6   above 
provided,  the  cost  of  picking,  transferring  t©  the  crib  and 
the  said  sum  of  ^322.67,  the  corn  which  Johnson  has  remaining 
shall  then  be  valued  at  the  November  1st  -n^rket  price  as 
aforesaid.   If  the  s??me  is  valued  at  "^lOCO.OO  or  leas,  all  of 
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the  corn,  that  is  both  halvee,  shall  become  thereby  the 
property  of  Splnhirne;  if  auch  value  of  the  Johnson  half 
as  aforesaid  shall  exceed  ^000. 00,  said  Johnson  may  hare 
88  his  property  such  excess  corn  to  do  with  as  he  tiees  fit. 
In  any  event  the  same  to  be  moved  from  the  premises  within 
thirty  days  after  picking  Is  completed. 

"Upon  final  settlement,  pending  suit  shall  be  dis- 
missed at  plaintiff's  costs." 

The  record  further  discloses  that  on  December  2, 
1952,  appellee  filed  in  the  circuit  court  hie  verified  petition 
Which  recites: 

"1.  That  on  the  23d  day  of  October,  1952,  a  stipu- 
lation was  entered  into  as  the  result  of  a  pre-trial  conference 
held  before  the  Hon.  Harry  £.  Wheat,  Circuit  Judge,  in  which 
William  Splnhirne,  the  defendant,  agreed  to  pay  the  plaintiff 
the  sum  of  One  Thousand  Dollars,  of  which  §300  was  paid  that 
date  and  he  has  not  paid  the  balance  of  f700,  less  a  telephone 
bill,  of  1,12.65  to  be  deducted,  or  a  total  amount  of  ^687. 35. 

"2.  The  Plaintiff  has  demanded  said  suta  through 
counsel  for  the  defendant,  and  the  defendant  has  failed  to  pay 
the  same, 

••3.  That  the  defendant  should  be  ruled  to  show  cause 
why  he  should  not  pay  said  sum  of  *687.35  as  stipulated  and 
ordered  by  this  court  or  be  held  in  contempt  of  this  court  :f  or 
failure  to  pay  the  same." 

The  prayer  of  the  petition  was  that  the  court  hold  a 
hearing  and  determine  the  facts,  and  if  it  finds  that  the 
defendant  was  in  default  in  not  paying  said  sua  of  1637.35  as 
stipulated,  that  the  court  enter  a  rule  against  the  defendant 
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requiring  him  to  ahov  oauae  why  h^   should  not  be  held  In 

contempt  of  oourt  and  punished  accordingly. 

Upon  notice  to  appellant  and  after  a  full  hearing, 

an  order  was  entered  by  the  circuit  court  on  January  16, 

1953,  whloh,  omitting,  the  caption  and  signature  of  the  pre- 

aldlnts  Judge,  is  as  follows,  Tit.: 

"And  now  this  cause  coming  on  to  be  heard  upon 
the  Petition  of  Abner  Johnson,  the  Plaintiff,  and 
upon  a  settlement  agreement  made  and  entered  Into 
between  the  parties  Abner  Johnson  and  William  Splnhlrne 
on  the  23d  day  of  October,  1952,  whereby  under  the 
authority  of  this  court,  the  parties  compronilsed  their 
claims  Into  certain  liquidated  payments  which  became  a 
final  settlement  and  disposition  of  the  case  and  on 
said  date  said  settlement  was  accepted  by  the  order  of 
this  court  as  a  disposition  of  the  cause,  but  under  the 
Juriodicition  of  the  court  for  enforcement  of  said 
settlement  and  compromise.   The  court  finds  that  the 
defendant  William  Splnhime  now  wilfully  refuses  to  pay 
the  said  Abner  Johnson  the  sums  due  under  said  compromise  y^ 
and  settlement  in  the  amount  of  !j687.35  Mti^all   due  credits 
and  that  said  Abner  Johnson  complied  with  said  compromise 
and  removed  from  the  premises  as  he  agreed. 

"The  court  finds  that  said  William  3pl  ihirne  is 
before  the  oourt  and  has  failed  to  give  good  and  valid 
excuse  for  his  failure  to  pay  said  sum  of  1687.35  to 
Abner  Johnson  in  accordance  with  the  terms  of  said  stipu- 
lation and  compronise  agreement  and  should  be  required  to  make 
such  payment. 
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"The  court  finds  th/^t  said  William  Splnhlmrie  should 
be  r'='qulred  to  show  c^use  by  a  short  date  why  he  snould 
not  be  held  In  contempt  of  this  court  for  '-.Is  failure  to 
pay  S'^ld  sura  on  October  28th,  1952,  as  agreed  and  stipula- 
ted, and  unlens  he  c^n  show  guch  good  and  sufficient  cause 
to  this  court,  he  should,  upon  his  failure  to  pay  said 
sum  of  tj;687,35,  be  committed  to  Imprisonment  until  he 
purees  himself  of  his  contempt  of  this  court. 

"The  court  finds  that  said  William  Splnhlrne  had 
failed  to  show  any  cause  for  his  failure  to  pay  8?ld 
sum  due  to  said  Abner  Johnson  to  date. 

«1^0V«'  THEREFORE,  IT  IS  HERhiBY  ADJUDGFJ)  AImD  DEGflEED 
that  the  said  William  Splnhlrne  is  raled  to  show  cause, 
if  any  he  has,  by  a  snort  date,  said  date  to  be  10  AM, 
January  23d,  1953,  vhy  he  should  not  be  punished  for 
contempt  of  this  court  for  his  f«>llure  to  abide  by  the 
terras  of  the  compromise  anci  settlement  of  this  cause 
as  made  in  open  Court  on  the  23d  day  of  October,  1952, 
for  his  fpllure  to  psy  the  plaintiff,  Abner  Johnson,  the 
aura  of  f6'^7.35;  th^'.t  Si^ld  sum  shall  be  paid  to  the  Clerk 
of  this  court  by  10AM,  January  ?3d,  1953,  or  gOod  and 
valid  cause  shown  this  court  «hy  he  should  not  pay  the 
s^me  by  said  time  1=010.   date,  sn^i  upon  his  failure  to  do 
either,  he  shall  be  cunlahed  for  contempt  of  tais  cDurt. 
The  court  retains  jurisdiction  of  the  parties  and  subject 
matter  for  the  purpose  of  enforcement  of  this  decree  and 
continues  to  hold  jurisdiction  of  the  parties  and  subject 
matter  to  enforce  the  settlement  agreement  as  made  in 
open  court. * 
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Th«resft^r  Appellant   fll*^  hl«   unverified  motion  to 
rmnmU   the  ordsr  of  J^/iu^ry  16.    1953.    on  tfte  ground  ttot    tb« 
oraer  w*a   not  In  aocordsnce  with  the  Agr«ea»nt   of  October  23, 
1952;    thRt   It   '>tte-npted  to  Imprison  «r>P«l  ant  for  a  debt  Pixid 
thflt  no  hearing  had  been  held  on  the  nuestlon  of  the  perfom- 
enoe  of  the  agreenient   of   ^^-to-er  ;^.3.   1952.      Upon  a  hearing. 
participated  In  by  oounsel  for  both  cnrtlea.    this   motion  vaa 
•UBtalned  In  part  and  on  February   20.    195f  an  order  entered 
viilch  recited  th.t   all  the  parties  were  present  In  open  court 
and  that  from  the  stateaenta.    confessions  and  ai^i.eions   a^dt 
m  open  court,    the  c  urt  found   thn .   the  defendant  confeeeed 
that  he  owes   tne  pl,«intiff   the  aun  of   |687.36.      T.ls  ord  r 
then  contlrues: 

"THSrvrpoRE  IT  IS  CONSIDERED  BY  THE  COURT  t  at 
plaintiff  do  have  and  recover,    of  and  from  defendant, 
by  and  upon  the  confession  of  the  defendant,    the  sua  of 
Six  Hundred  s:ighty-seven  «nd  35/100   (*687.35)  Doilars, 
together  with  his  costs  and  charges   in   this  benalf 
expended,   and  have  execution  therefor."     To  reverse 
this   Judgment  the   defendant   prosecutes   thts   appeal. 

It   19   true,    «s  counsel  for  appellant   sta  e,    th=t   « 
J«dga«nt  b«6ed  on  findings   not   supr.or^.ed  by   the  record   or  bj 
any  competent   evidence  eapnot  ^s  sustained  anrl   will  be   reversed. 
The  record  in  this   case  discloses,    however,    that  the  parties   to 
this   proceeding  fully  settled  their  differences  anJ   entered 
into  an  agre-..ent   in  open  court   defining  the   rights   an^:.   obli^etlons 
of  the  parties   to  that  aggeeaent  and  provldtne  for  a  dismissal 
Of  thAs   suit.     Aaiong  the   obligations  assumed  by  appellant  ^as 
to  pay   to   "Fpellee  |6S7.36.     The  plaintiff  below  verified  the 
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petition  wnloh  was  fll^-d  on  December  2,   1952  and  that 
verification  stated  th»»t   the  yum  of  1687.36  w^a   du«  hl« 
by  rdson  of   the   stipulation  of   the  ..artles   and   that  8   Id 
auffl  BO  raue  hpd  not  been  paid*     No  answer  appear*  to  hare 
been  filed  by  <»iprell«'nt  to  this  petition,   but   rhe  record 
shows  therp  v?  a  he»»rlng,   pprtlolpate-l   in  by  appellant   and 
hla  oounsel,    an-!!  th^t   ther'^^fter  upon  his   ■notion  ihe  or uer  of 
J^nupry  16,    1953,   wpis   mortified  by  the   ordf?r   =ntere.l  on  February 
20,    1953,     The  wlleg'-tions   of  ths   verified  petition  filed  by 
a.ppellee  on  Bece'-iber  2,    1952,   vere  never  denied  by  appellant 
and  no  reason  vrs  ever  advanced  by  '^ppellsnt   in  the  ferial 
court   or  in  tfils   court     why  he   3  oould  be   excused  from  coaplylng 
with  his   agree  'pnt  entered  '  nto   In  open  court  on  October  23,    1952. 
In  the  abseno©  of   f^ny  denl'Hl   of   the  averments  of  the   verified 
petition  of  appellee,   cert,.-- inly   the  trial   court  was   Justified 
in  rendering  the    Jucit,nient  it  dia,    and  th^t   Juufotaent  will  be 

affirmed. 

Judgment   Rfflraed. 
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/      IN  THE 
APPF:LLATE  court   of   ILLINOIS 


Second  District 


May  Term,    A.D.    1953 


05GAR  A.  KIMES,  Administrator  of 

the  Estate  of  Ralph  Kimes,  Deceased, 

Plaintiff-Appellant, 


vs. 


GLENN  ^URKHART, 


Defendant-Appellee  • 


Appeal  from  the 
Circuit  Court  of 


C\ 


La  Salle  County. 

^  '    "  90 


PER  CURIAM  I 

Oscar  A,  Kimes,  as  administrator  of  the  esfte  of 
his  deceased  son,  Ralph  Kimes,  filed  this  suit  seekirg  to 
recover  from  the  defendant,  Glenn  Burkhart,  the  V5lue  of  an 
automobile  which  belonged  to  plaintiff's  intest<=te  and  also 
for  his  alleged  wrongful  death.   The  complaint  alleged  that 
decedent  was  driving  his  Merdury  automobile  in  a  northerly 
direction  on  State  Highway  No.  23  on  May  15,  1950,  and  th^^  t 
defendant  at  the  same  time  was  also  driving  his  Chrysler 
automobile  in  the  same  airection  upon  the  same  highway;  that 
decedent  was  in  the  act  of  passing  defendant's  c^r  and  pro- 
ceeding in  the  left  or  east  traffic  lane  wnen  the  defendant 
suddenly  and  without  wprnin^  turned  his  automobile  to  the 
left  of  the  black  center  line  in  a  nortnwesterly  direction 
immediately  in  fromt  of  and  across  the  pathway  of  the  auto- 
mobile driven  by  decedent  which  was  approachinfo  from  the  rear 
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and  about  to  paBB  the  automoMle  being  driven  by  the  defendant; 
that  as  a  proxliaate  consequence  of  dof  endft.nt 'e  nefellpence,  the 
KimeB  automobile  struck  the  defendant's  oar  and  wss  thrown  from 
tne  ni.hv.ay  and,  aa  a  reault  thereof,  plaintiff's  intestate's 
automobile  v.as  wre.jked  and  plaintiff's  int-sstate  thereafter  A0* 

and  on  ;'Iay  16,  1950,  died. 

The  oorrpl^lnt  averred  that  decedent  was  1  r.  tho  exercise 
of  due  care  upor  t'ne  occasion  in  question  and  enumerated  certain 
acts  of  negligence  of  the  defendant.  The  ansver  of  the  defendant 
denied  t'lese  allegations.  The  issues  ma.de  by  the  pleaiin^s 
vere  submitted  to  a  jury  rejivatinji  in  a  vf  r^  let  rindiiig..  tne 
defendant  not  ^uilty.   Amended  motions  for  a  new  trial  Dn-]  for 
Judgment  notwithtitaudinb  the  vev.iict  vere  filed  by  the  plain- 
tiff, hejrd,  and  denied,  and  from  a  Judgment  on  the  verdict 
tne  plaintiff  appoals. 

The  record  discloaes  that  between  one-thix-ty  and  two 
o'clock  on  Sunday  morning,  May  14,  1950,  decedent,  unaccompanied, 
was  arivinfe  his  Mercury  autouobile  in  a  northerly  direction  on 
State  Hifehvay  Ko.  23  between  Streator  and  Orand  Ridee;  that  the 
defenaant,  accompenied  by  Dean  3tark8,  Ann  Gable,  and  Kathleen 
Gable,  vjas  also  proceeding  in  a  northerly  direction  In  nis 
Chrysler  car  along  the  sr^tue  highvay;  that  vhen  the  oars  had 
reached  a  point  some  five  miles  north  of  Streator  the  Kimes 
car,  in  'Attempting  to  paDs  the  ^^urkhart  car,  came  in  contact 
with  a  portioh  of  the  ^urkhart  car  causing  the  decedent  to 
lose  control  of  his  c^r,  which  finally  came  to  rest  in  a  near- 
by farm  yard.  As  a  result  of  this  unfortunate  occurrence, 
decedent  was  fatally  injured. 
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Upon  the  trial  the  plaintiff  called  the  defendant  ''s 
an  adverse  witness  under  Section  60  of  the  Practice  Act,  and 
he  testified  that  he  ^as  tv.'cnty-one  y^^rs  old  end  rb   he  pro- 
ceeded north  on  the  evening  in  question  he  was  driving  about 
•  45  or  50  miles  per  hour  and  had  been  following  anotner  car 
for  a  half  aille;  that  he  lookeo  in  the  rear-view  mirror,  saw 
no  car,  and  then  pulled  across  the  cenoer  line  s  root  or  more 
to  the  left  to  see  what  was  ahead  of  this  c^r;    th^^t  he  noticed 
8  gradual  incline  and  pulled  beck  Into  his  traffic  l^Jie,  end 
as  he  did  so  he  noticed  car  lights  coining;  up  real  fast  behind 
hlra,  and  it  was  at  that  time  th?t  the  left  rear  fender  of  his 
car  vas  hit  by  the  Kiraes  c^r;  th'^t  when  he  was  so  hit  his  car 
was  on  the  east  side  of  the  black  center  line.   At  the  time 
the  Kimes  cer  passed  hlra,  this  witness  stated  that  in  nis 
Judgment  it  was  going  between  TO  and  100  miles  per  hour. 

Raymond  Delahsntj'  testified  on  behalf  of  tae  plaintiff 
to  the  effect  th?t  upon  the  occasion  in  question  he  m'^s   driving 
north  on  this  highway  and  vhen  he  had  pr-oceeded  to  a  point  about 
three  miles  north  of  Streator  he  no*:iced  the  defendant's  car 
about  one-half  mile  ahead  of  him,  and  also,  observed  at  the 
same  time  the  osr  driven  by  the  deceased  which  was  then  approach- 
ing froiji  the  rear  and  about  one-half  mile  behind  him.   This 
witness  testified  that  he  was  alon-  in  his  car  and  that  after 
the  Kimes  car  passed  him  he  observed  that  it  traveled  "well 
on  its  own  side  of  the  road  and  under  dontrol."  As  abstracted, 
this  witness  then  continued:   "It  was  on  tne  v^est  side  of  the 

blac^  line As  the  Kimes  c^r  approached  the 

Burkhart  car and  was  attempting  to  pass  it,  the 
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Purkhart  c^r  swunji,  to  the  left  side  of  road  two  feet.   The  ri^ht 
front  fender  of  the  ^Iraea  car  then  hit  the  '^^urkhart  csr.   At 
the  time  of  the  impp.ct,  the  ^urkhnrt  cor  wns  on  the  vest  aide 
ofl  the  road  about  two  feet.   After  the  Impact,  the  Klmee  car 
vent  around  the  Burkhart  car  which  pulled  to  the  rl^t  side 
4f  the  Burkhart  c^r.   After  the  Impact,  the  rser  of  tne  Klm^^e 
car  £3Kldded  on  the  West  shoulder,  then  cro8;.ed  In  front  of 
Burkhart 's  car  on  the  ri^ht  shoulder  and  then  went  b£ck  to  the 
left  side  and  landed  In  the  Snyder  front  yard." 

On  orosB  examination,  this  vltnees  testified  that  he 
first  became  aware  thflt  the  Klmes  car  ras  behind  him  vhen  he 
started  to  slov;  up  for  the  Burkh^^rt  car  "^t;  It  was  ahead  of  him. 
The  Klmes  c^r,  according  to  this  witness,  vfaa  traveling  between 
65  and  70  miles  ppr  hour  as  It  psssed  him  and  he  knows  that 
because  he  looked  at  the  speedometer. 

Ann  aable,  a  passenger  rl  Ing  in  the  Burkhart  csr, 
testified  on  behalf  of  the  defendant  and  corroborated  the  testi- 
mony of  the  defendant.  She  stated  that  she  was  eighteen  years 
of  age  and  thet  the  c^r  in  which  she  was  riding  followed  another 
cnr  for  ^bout  one-half  mile;  th?t  the  ^urkh'5rt  car  attempted  to 
pass  the  other  car  and  pulled  across  the  black  line  and  after 
they  swung  back  in  their  o'wn  traffic  lane,  she  felt  a  jolt  and 
the  Klmes  car  went  past  them  and  passed  the  car  ahead,  then  to 
the  rlfeht  shoulder  and  back  across  the  pavement  coming  to  rest 
in  a  farm  yard.   She  testified  that  she  did  not  hear  the  sound 
of  any  horn. 

Dean  Starks  testified  that  the  Klmes  car  nit  the 
T'urkhart  car  as  the  Burkhart  car  was  pulling  back  in  its  own 
traffic  lane  and  was  not  sure  whether  the  Burknart  car  was 
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entirely  in  Its  ovn  tr«^fflo  Inne  vhen  he  "hesr'i  s  b«ng  enrt  the 
^^Imes  cr  went  wround  them  and  the  csr  ahe^d,  th«»n  It  vent  to 
the  rlfeht  shoulder  ftnd  then  back  across  to  the  left  Into  Snjrd'-r'B 
yai'd. " 

Kathleen  Storks  testified  ^h«»t  neer  the  Snyder  f«rm 
there  was  a  car  ahead  of  the  Burkhart  c^r,  pnd  ae  '^urkhqrt 
pullea  back  Into  Ills  traffic  lane,  she  he^.rd  a  thud,  and  the 
Kimes  car  went  pest  the  car  in  which  she  wss  riding  and  aleo 
the  car  immediately  ahead  of  the  ^urkhart  car. 

In  rebuttal,  Louis  '/ashileskl  testified  th?  t  he  was 
a  state  police  patrolman  and  on  May  14,  1950,  went  to  the  scene 
of  chis  accident,  arriving  there  five  or  ten  minutes  theresfter; 
tha.t  in  Snyder's  farm  yard  he  nad  a  conversation  with  defendant^ 
In  which  the  def end^ant  told  him  that  at  the  time  fo  the  accident 
he  was  one  or  two  feet  over  tne  center  line  of  the  pavement.   Leo 
Gauvreau  also  testified  In  rebuttal  to  tne  efre  t  that  he  was  a 
hitihway  policeman,  received  a  report  of  this  accident  and  vent 
to  the  scene  thereof,  and  thnt  the  defendant  then  and  there  told 
him  that  his  car  was  about  one  foot  over  the  center  line  of  the 
highway  at  the  time  of  the  collialon. 

It  Is  first  insisted  by  counsel  for  appellant  that 
defendant's  counsel  was  guilty  of  prejudicial  misconduct  in  the 
manner  in  which  he  cross-examined  fea/.witnesses  who  testip.ed 
on  behalf  of  the  plaintiff,  Raymond  Delananty  and  Jfouis  Washeleskl. 
During,  the  course  of  the  cross-examination  of  Delananty,  counsel 
for  defenaant  asked  hira  if  it  wasn't  true  that  as  he  approached 
the  scene  of  the  accident  he  was  driving  one  nundred  miles  an# 
hour  and  o.uestion5of  similar  import  concerninfc  the  speed  he  waa 
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driving  hla  c^r  prior  to  the  accident  nnl  for  s  dlBtsnce  of  aoiie 
two  and  one-half  miles  h^ck.   Objections  to  these  quettlons  were 
sustnlned  by  the  court  on  the  ground  that  the  speed  at  which  the 
witness  was  traveling  at  a  point  tvo  and  one-half  miles  distant 
from  where  the  accident  occurred  waa  too  remote,   Counsel  persisted 
In  asking  the  same  or  similar  questions  after  the  objections  kad 
been  sustained.   Counsel  also  asked  Del^nanty  this  question: 
"Didn't  you  tell  le  yesterday  youfwere  traveling  eighty  miles 
an  hour  when  the  car  went  by  you?"  and  the  defentiant  answered, 
"No,  I  didn't."  Counsel  for  defendant  tnen  asked  tnls  witness: 
"On  the  way  out  of  Strsator,  didn't  you  pass  tiie  Klmes  automo- 
bile?" An  objection  was  Interposed,  and  counsel  for  defendant 
then  said:   "The  reason  for  it  Is  I  w^nt  to  show  these  men  were 
racing."  The  court  sustained  the  objection.   Counsel  for  defend- 
ant also  offered  in  evidence  a  document  which  was  marked  Defendant's 
Exhibit  3,  3a,  and  ?b,  which  purported  to  be  a  st  tement  which 
someone  took  from  the  witness  Delahanty  shortly  after  the  ecoldent 
occurred.   Counsel  asked  Delhanty  several  auestions  concerning 
this  written  statement.   One  of  the  ouestlons  was;   "After  navlng 
read  that  (referring  to  this  exhibit)  you  still  vant  to  tell  this 
Jury  the  Mercury,  that  Mercury  that  vent  by  you,  the  Kimes  car, 
wasn't  going  at  least  100  miles  per  hour  when  this  accident 
happened?"   An  objection  to  this  question  was  sustained.   During 
the  cross-examination  of  this  witness  he  denied  making,  several 
statements  wnlch  appeared  In  this  exhibit,  but  counsel  for  defend- 
ant never  called  the  person  who  took  this  purported  st^cemen:  but 
offered  the  exhibit  in  evidence.   An  objection  thereto  was  sus- 
tained, and  the  exhibit  was  never  received  in  evidence. 
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The  plaintiff's  witness,  Louis  WsBhelesljl ,  a  police 
officer,  was  asked  on  cross-expmlnation  concerning  his  testimony 
t:,iven  St  the  Inouest  over  the  body  of  Ralph  FTlmeB,  the  deceased. 
Another  officer  by  the  name  of  Gauvreau  also  testified  at  this 
ln<i,ueet.   The  coroner  nsked  Gauvreau  this  nuastlon*   "^o^  ^^^^ 
there  was  no  party  at  fault?"   and  Gauvreau  told  the  coroner 
that  he  felt  nobody  vas  "t  fault.   The  witness  W^sheleski  told 
the  coroner  that  his  testimony  would  be  the  same  as  th^ t  of 
Officer  Gguvreau.   At  the  trial,  counsel  for  defen-iant  Inquired 
of  Washeleskl  If  this  question  were  asked  him  by  the  coroner: 
"you  feel  there  was  no  party  at  fault?"  and  if  he  didn't  answer 
that  he  felt  no  one  was  at  fault.   This  ouestlon  was  objected 
to  for  the  reason  that  it  called  for  a  conclusion  and  an  opinion 
and  that  it  invaded  the  province  of  the  jury.   The  objection 
was  sustained,  but  counsel  persisted  in  asking  the  same  question 
in  one  form  or  another,  on  the  ground  tnr-t  he  was  laying  the 
foundation  for  the  impeachment  of  this  witness.   The  question 
obviously  called  for  a  conclusion  pnd  w?s  not  :d:alssible,  and 
the  mere  fact  thpt  the  witness  had  given  an  opinion  as  to 
whose  fault  the  accident  w°s  at  the  coroner's  inouest  didn't 
make  such  testimony,  even  for  impeacnraent  purposes,  admissible 
-t  the  trial.  Counsel  also  asked  this  question  of  Washeleski: 
"I'/ell,  after  you  got  through  with  your  investigation,  you 
thought  it  was  a  plain  accident,  didn't  you?"  An  objertion  to 
this  question  wrs  also  sustained.   These  questions  were  clearly 
improper  and  should  not  have  been  asked,  and.  in  a  case  where 
the  record  otherwise  warranted  it,  we  would  be  reouired  to  reverse 
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the  Judgment.   (Bishop  v.  Chloqgo  Junction  Railway  Company,  289 

111.  53,  68;  Ghloego  and  Stnte  Line  Railway  Company  v.  Kline, 

220  111.  334,  338;  Gordon  v.  Checker  Taxi  Co.,  334  111.  App.  313.) 

The  plaintiff  also  complains  of  certain  rullhgs  of  the 
court  pertaining  to  the  admission  of  testimony  which  he  offered. 
The  rulings  complained  of  a.re  with  reference  to  the  testimony 
of  police  ofricer  Louis  Waseleskl,  who  w^.s  called  by  the  plain- 
tiff as  a  rebuttal  witness.   He  testified  that  the  arrived  at 
the  scene  of  the  acclcient  some  five  or  ten  minutes  after  It 
happened  and  that  .ne  talked  to  the  defendant  concernln£  the 
acclcient.   This  question  was  then  asked  him:   "Shat  did  he 
tell  you  about  tnls  accident."  Counsel  for  the  defendant 
objected  on  the  ground  thpt  there  was  no  foundation  laid  to 
HJpeach  the  defendant.   The  court  said:   "You  will  hpve  to  ask 
hlra  an  impeaching  auestlon."  The  witness  then  stated  th?t  he 
talked  to  the  defendant  in  Snyder's  farm  yard  and  that  the 
defendant  made  a  statement  as  to  what  happened  In  this  accident. 
Plaintiff's  counsel  then  asked  him:   "What  did  he  tell  you? " 
The  defendant  again  objected, ,  and  the  cou.-t  stated:   "Sustalned- 
you  must  impeach  ^Ith  something  said  "  Whereupon,  counsel  asked: 
"Mr.  Washeleskl,  did  Mr.  ^urkhart  at  that  time  and  place,  tell 
you  that  he  was  on  the  West  side  of  the  black  line  at  the  time 
of  the  accident?"  Washel^■•skl  answered  "Yes."   Objection  by 
the  defendant,  because  of  no  foundation  for  the  question,  was  over- 
ruled.  V^asneleskl  then  testified  that  he  had  a  conversation 
with  the  two  e,irls  who  w  re  in  the  defendant's  car.   Plaintiff's 
counsel  then  asked  him  this  question:   "And  did  these  girls  make 

the  st-teraent  to  you ?"  Where -jpcn  defendant's  counsel  said, 

"Walt  a  minute— I  object  to  th^at  form  of  question—",  and  the 
court  said,  "No,  you  can't  ask  that—."  Counsel  then  asled: 

"Did  one  of  these  girls  or  both  of  them  make  the  statement 
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thst  they  didn't  know  wh' t  happened?"  The  court  sustained 

the  objection  to  this  nueatlon.   The  witness  then  pointed  out 

the  two  felrla  In  the  courtroom  as  being  the  ones  to  whom  he 

talked  «=t  the  scene  of   the  accident,  and  stated  that  both 

of  these  girls  made  a  statement  to  hlra  as  to  what  they  knew 

obout  the  accident.  Whereupon,  this  question  was  asked  of 

the  vjltness  by  plaintiff's  counsel:   "What  was  that  statement?" 

The  question  wns  objected  to  as  being  asked  without  a  proper 

foundation  having  been  laid,  and  the  objection  was  sustained. 

It  is  our  opinion  that  r.he  court  properly  sustained  this  objection 

for  the  reason  that  this  witness  should  have  been  a:;ki'd  if 

these  girls  didn't  mak2  to  f.im  at  the  time  and  place  In  question 

the  following  statement:   " »"  a  direct  quotation  of 

the  witnesc.   The  question,  as  asked  by  counsel,  was  much  too 
broad  a.nd  not  necessarily  impe'^chlng  in  character.   As  to  the 
auestion,  "Did  one  of  these  girls  or  both  of  them  uiake  the 
statement  that  they  didn't  know  -what  happened?",  we  believe 
that  the  court  should  have  overruled  the  objection  to  this 
question,  although  the  question  is  not  very  skillfully  phrased. 
It  would  h-^ve  been  much  better  If  it  had  been  put  in  the  form 
of  a  direct  Quotation  of  the  witness. 

It  Is  also  argued  by  counsel  for  the  plaintiff  that 
the  court  gave  an  excessive  number  of  instructions  on  behalf 
of  the  defendant.  No  complaint  is  made  th^-t  the  instructions 
so  given  did  not  state  correct  propositions  of  lav,  but  merely 
that  too  many  wer§  given.  A  total  of  thirteen  instructions 
were  given  for  both  sides.  Neither  the  abstract  nor  the  record 
shovs  how  many  or  which  instructions  were  ^iven  on  behalf  of 
the  plaintiff  i^or  how  many  or  which  were  =-iven  on  behalf  of  :h9 
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defendant.   In  view  of  this  fact,  we  cannot  consider  the  alleged 
error  In  the  giving  of  these  Inetructlone.   (Chicago  v. 
Callender,  396  111.  371,  382;  Dorgan  v.  araeber,  335  HI.  App. 
503,  50k;    Seeden  v.  Kolarlok,  350  111.  App.  238. 

We  have  carefully  considered  this  record.   It  Is  not 
wholly  free  from  error,  but  a  majority  of  this  court  feel  that 
the  plaintiff  has  had  a  fair  and  impartial  trial  and  that  the 
jury  were  warranted  in  returning  the  verdict  it  did.   We  do 
not  approve  of  the  conduct  of  counsel  for  appellee,  but  in 
view  of  the  rulings  of  the  trial  courtia  majority  of  the  court 
do  not  feel  Justified  in  disturbing  the  verdict  of  the  Jury 
which  has  had  the  approval  of  the  trial  Judge.   The  Judgment 
of  the  Circuit  Court  will  therefore  be  affirmed. 

Judgment  affinned. 
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IDA  TESTO, 


Appellant, 


ALDA  DI  MAYO  and 
GENUVINO  V.  DI  MAYO, 

Appellees. 


APPEAL   FROM  mNICIPAL 
COURT   OF  CHICAGO. 

I        ^ 

MR.  PRESIDING  JUSTICE  SCHIVARTZ  DELIVERED  THE  OPINION 
OF  THE  COURT. 

This  was  an  action  to  recover  |1150  on  two  promissory- 
notes  executed  by  defendants.  The  defense  v;as  lack  of  consid- 
eration and  duress,  A  jury  was  waived  and  the  case  v;as  tried 
by  the  court,  which  rendered  a  finding  for  defendants,  upon 
which  judgment  was  entered.   It  is  from  this  judgment  that 
the  appeal  is  taken.  While  Ida  Testo  is  the  nominal  plaintiff 
in  the  case,  the  real  party  in  interest  is  her  husband  John. 
John  Testo  lives  in  Gary,  Indiana,  and  is  the  business  agent 
of  the  Terrazzo  Tile  &  Marble  Workers  Union,  Local  101, 
Alda  Di  Mayo,  defendant,  is  the  owner  of  the  American 
Terrazzo  Company.  She  lives  in  Chicago.  The  other  defendant, 
Genuvino  V.  Di  Mayo,  is  her  brother  and  is  employed  by  her. 

According  to  plaintiff's  testimony,  James  Di  >feyo, 
father  of  the  two  defendants,  borrov/ed  money  from  John  Testo 
and  gave  his  notes  therefor.  The  father  died  December  10, 
19^9  and  on  the  same  day  John  Testo  saw  Alda  Di  Mayo  and  her 
brother  and  told  them  of  the  two  notes  their  father  had 
executed.   He  testified  that  the  defendants  told  him  they 
had  money  in  the  bank  but  could  not  draw  it,  presumably 
because  of  the  father's  death  (Alda  Di  Mayo  owned  the  busi- 
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ness  and  had  power  to  sign  checks);  that  the  bank  v/anted  a 
receiver  for  the  company;  that  defendents  v;anted  to  give 
him  new  notes  right  away  and  that  v/hen  they  had  given  him 
the  new  notes,  he  destroyed  the  notes  given  by  the  father; 
that  after  this  was  done,  they  went  to  the  bank  and  John 
Testo  said  he  would  "stand  behind  the  girl,"  meaning 
Alda  Di  Mayo.   This  is  the  story  told  by  John  Testo  and 
it  is  corroborated  to  some  extent  by  his  v/ife  Ida,  although 
she  did  not  remember  whether  they  gave  the  old  notes  to 
the  defendants  or  whether  they  destroyed  them  themselves. 
Defendants'  story  fs  quite  different.  According 
to  Alda  Di  Mayo,  at  the  time  in  question  her  company  v/as 
doing  work  pursuant  to  a  subcontract  on  St.  John  The 
Baptist  School  at  Whiting,  Indiana,  five  miles  from  Gary," 
Her  brother  worked  for  her.   She  knev;  John  Testo  as  the 
business  agent  for  the  TerrazzoV/orkers '  Union.   She  l-aiew 
nothing  whatever  of  any  debt  owing  by  her  father  to  Testo. 
The  day  after  her  father  died  John  Testo  called  her  and 
she  went  to  his  office.  There  he  talked  to  her  about  the 
bank  account  and  said  that  he  v/ould  go  to  the  barik  with 
her  and  get  the  account  straightened  out  so  the  workmen 
could  be  paid.  They  did  so,  and  v/hen  she  explained  that 
she  was  the  owner  of  the  business,  had  the  power  to  sign 
checks  and  had  cone  so,  the  matter  v/as  settled  and  they 
went  back  to  Teste's  office.  There,  for  the  first  time, 
Testo  told  her  of  her  father's  notes.   She  asked  to  see 
them  and  he  said  no.  Under  his  threat  to  call  off  the 
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raen  and  stop  the  job,  she  signed  the  nev   notes.   Subse- 
quently, Testo  made  a  demand  for  some  payment  on  the 
notes,  with  another  threat  that  he  would  call  his  men 
off  the  job  unless  payment  v;as  made.   She  gave  her  brother 
8  check  for  $200  to  be  delivered  to  Testo. 

The  principal  point  made  by  plaintiff  is  that 
the  evidence  did  not  preponderate  in  favor  of  defendants 
on  their  affirmative  pleas  of  want  of  consideration  and 
duress.  We  have  exam.ined  the  record  and  are  convinced 
that  there  is  ample  evidence  to  support  the  finding  of 
the  court.   It  is  urged  as  error  that  the  trial  court, 
at  the  conclusion  of  the  case,  asked  the  parties  to  submit 
to  a  lie  detector  test.  He  did  this  without  any  undue 
urging,  but  in  the  course  of  so  doing  said  he  "v/ould  just 
have  to  guess  whet  took  place  between  these  people."  This 
is  assigned  as  error.  Conclusions  of  the  court  are  to  be 
derived  from  the  evidence  and  if  we  were  to  take  literally 
the  statement  of  the  court  that  he  would  have  to  "guess," 
it  would  be  error.   In  Fowler's  "The  King's  English,"  3d 
Ed,,  p,  33,  the  authors  say:   "If  any  one  were  asked  to 
give  an  Americanism  without  a  moment's  delay,  he  v^ould  be 
more  likely  than  not  to  mention  I  guess."  The  word 
"guess"  does  not  necessarily  mean  conjecture,  but  may 
mean  the  formation  of  a  reasonable  opinion  or  conclusion 
or  may  be  used  as  a  synonym  for  "suppose,"  "believe," 
or  "think."  In  Webster's  Collegiate  Dictionary,  Third 


Ed,,  Merrlam  Series,  It  Is  said:   "This  use  of  p:uess  is  now 
colloquial;  its  use  (as  often  in  the  U.S.)  v/here  no  \:incer- 
tainty  is  involved  is  a  vulgarism;  as  I  guess  I'll  go  to 
bed,"   It  is  in  this  general  sense  that  the  court  used  this 
language.  He  is  pn  able  and  experienced  judge  and  while  he 
may  have  used  what  purists  call  a  "vulgarism,"  we  are  certain 
that  in  arriving  at  his  conclusion  he  weighed  the  evidence. 
We  have  read  the  record  and  have  observed  in  it  glaring 
inconsistencies  and  obvious  improbabilities  in  plaintiff's 
storj''  which  undoubtedly  were  considered  by  the  judge  in 
arriving  at  his  finding. 

Judgment  affirmed o 

Robson,  J.,  concurs. 
Tuohy,  J.,  took  no  part. 
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PEOPLE  OF  THE  STATE  OF  ILLINOIS, 
Defendant  in  Error, 


V, 


JAMES  JACKS, 


Plaintiff  In  Error. 


ERROR  TO  CRIMINAL 
COURT,  COOK  COUNTY. 


^    I.a!2  81 

MR.  PRESIDING  JUSTICE  SCH'w'/.JlTZ  DELIVERED  THE  OPINION 


OF  THE  COURT, 

Defendant  was  found  guilty  of  assault  v/lth  a  weapon 
with  Intent  to  do  great  bodily  harm  and  was  sentenced  to  the 
County  Jail  for  a  period  of  six  months  and  fined  $50.  The 
indictment  contained  three  counts:   (1)  assault  v/ith  Intent 
to  commit  murder  with  a  glass  container;  (2)  assault  v;lth  a 
dangerous  and  deadly  weapon,  a  glass  sugar  container,  with 
intent  to  Inflict  bodily  Injury;  and  (3)  assault  vrlth  a 
dangerous  deadly  weapon,  a  sharp  Instrument,  with  intent  to 
Inflict  bodily  injury.  Two  errors  are  relied  upon  by 
defendant — (1)  that  the  evidence  shows  he  was  so  intoxicated 
that  he  could  not  form  intent;  and  (2)  that  the  trial  court 
did  not  apply  correct  law  to  the  evidence, 

The  point  made  bj?-  the  State,  that  the  question  as  to 
the  sufficiency  of  the  evidence  cannot  be  considered  on  review 
in  the  absence  of  a  motion  for  a  nev;  trisl  and  an  order  over- 
ruling the  same  appearing  in  the  bill  of  exceptions,  Is  well 
taken.   People  v.  Marshall ^  309  HI.  122;   People  v.  Kemp. 
396  111.  578;   People  v.  Gabrys .  329  111.  101;   People  v. 
Lehner .  335  HI.  ^2^+;  People  v.  Richardson.  391  111.  523. 
Hov/ever,  we  have  examined  the  evidence  and  It  appears  clear 
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that  It  was  ample  to  support  the  finding.  The  defense  of 
intoxication  to  the  point  where  the  defendant  was  Incapable 
of  forming  a  specific  Intent  to  commit  the  crime,  is  an 
affirmative  one  and  Is  to  be  proved  as  are  other  Issues  of 
fact.  People  v.  Cozzley  397  111.  620. 

The  victim  was  the  manager  of  a  restaurant  at  ^153 
South  Halsted  street,  Chicago.  The  assault,  which  occurred 
at  6:00  A.M.,  on  November  h,   1952,  was  unprovoked  and 
Inflicted  serious  Injury  upon  him.   It  appears  that  the 
manager  found  defendant  asleep  in  the  restaurant;  that  he 
let  him  sleep  for  an  hour  or  so  and  then  awakened  him;  that 
defendant  asked  to  be  served;  that  the  manager  told  hlra  he 
had  trouble  awakening  him  and  that  If  he  stayed,  he  would 
only  go  back  to  sleep  and  told  him  to  take  a  walk  out;  that 
thereupon,  defendant  called  him  a  vile  name,  picked  up  a 
sugar  bowl,  chased  the  manager  out  of  the  store  and  threw 
the  bowl  at  him,  hitting  the  back  of  his  head  and  causing 
serious  injuries.  Defendant's  defense  is  that  he  only 
remembers  waking  up  in  the  restaurant  and  asking  the  manager 
for  coffee;   that  he  remembers  the  manager's  telling  him  that 
he  could  not  have  any  and  that  he  said  to  the  manager,  "I 
have  the  money  to  pay  for  it."  The  next  thing  he  remembers 
Is  a  police  officer's  asking  him  "Why  did  you  hit  the  man 
with  the  sugar  bowl?"  The  police  officer  who  arrested  the 
accused  said  that  while  the  man  had  been  drinking,  he  was 
not  Intoxicated.  The  manager  and  f»ur  witnesses  testified 
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for  the  prosecution.   From  their  testimony,  it  appears  to 
us  that  the  evidence  overwhelmingly  supports  the  finding. 

The  next  point  ms.de  by  defendant  is  that  the  court 
did  not  apply  the  correct  lavr  to  the  evidence.  This  is 
based  upon  remarks  of  the  court  in  which  he  appears  to 
have  been  pondering  over  the  guilt  of  the  defendant  on 
the  first  count  which  charged  assault  with  intent  to  commit 
murder.  Then  referring  to  defendant's  (drinking,  the  court 
said  of  him  that  it  was  "very  possible  he  was  physically 
exhausted,  he  went  to  sleep,  in  other  words,  he  couldn't 
form  the  specific  intent,  having  been  probably  intoxicated 
so  far  as  specific  intent  to  murder  is  concerned,  I  would 
not  find  him  guilty  of  intent  to  murder."  If  we  read  what 
the  court  said  in  its  full  context  it  is  clear  he  v;as 
mercifully  seeking  some  extenuating  circumstances  that 
would  not  make  it  necessary  to  find  defendant  guilty  of 
intent  to  commit  murder.  The  undisputed  evidence  shows 
the  vicious  assault  to  have  been  committed  in  a  fit  of  ugly 
and  uncontrolled  temper. 

Judgment  affirmed o 
Tuohy  and  Robson,  J Jo,  concur o 
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COSMO   GAROFALO, 

Appellee, 

CHARLE3    M.   D.   VERNI, 

Appellant.   ) 


APPEAL  FFCM  SUPERIOR  COURT, 
COOK  COUNTY, 


RED  THE  OPINION  OF  THE 

'   2     I.A?^8  2 


MR.  JUSTICE  R03S0N  DELIVERED  THE  OPINION  OF.  THE 
COURT. 

This  Is  an  appeal  from  a  decree  of  the  trial  court 
which  approved  the  master's  report  finding  a  joint  venttire 
or  partnership  betv/een  plaintiff  and  defendant  with  respect 
to  the  purchase,  operation  and  sale  of  sn   improved  piece 
of  property  commonly  l-cnown  as  5119  West  Diversey  avenue, 
Chicago,  Illinois,  dissolved  the  partnership,  and  found 
that  the  defendant  was  indebted  to  the  plaintiff  in  the 
sum  of  $2, 361-;. 01.  Defendant  contends  that  the  plaintiff 
failed  to  prove  the  existence  of  a  partnership  or  joint 
venture  by  a  preponderance  of  the  evidence;  that  if  this 
court  is  of  the  opinion  that  the  plaintiff  did  establish 
a  partnership,  defendant  was  entitled  to  a  setoff  of  the 
sum  found  due  in  the  accounting  of  profit  from  the  sale 
of  another  parcel  of  real  estate  that  plaintiff  purchased 
from  the  defendant. 

We  will  first  consider  whether  the  findings  of 
the  master,  which  were  approved  by  the  trial  court,  are 
against  the  manifest  weight  of  the  evidence.  The  version 
of  the  facts  the  court  believed  is  that  the  plaintiff,  a 
barber,  and  a  man  of  limited  education,  entered  into  an 
oral  agreement  in  July  of  19^7  with  the  defendant,  who 
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was  formerly  connected  with  a  bank,  and  v;ho  had  broad  real 
estate  experience,  for  investment  in  a  parcel  of  real  estate 
on  Diversey  avenue.   The  parties  were  to  share  the  profits 
equally.  Defendant  negotiated  for  the  purchase  of  the 
property  and  plaintiff  entered  into  a  written  agreement 
in  August  of  19"+?  v/ith  the  owners  for  the  purchase  at  a 
price  of  |1;20,500.  After  deducting  proration  credits 
the  net  amount  paid  was  $19,622,52.  Plaintiff  paid  the 
defendant  $10,000  as  his  share  and  the  defendant  advanced 
the  remainder  of  the  net  purchase  price.   At  the  direction 
of  the  defendant  title  v/as  conveyed  to  the  plaintiff.  The 
parties  retained  the  property  ijntil  May  27,  1950,  when  it 
was  sold  for  a  price  of  $21,000.   After  necessary  prorations 
the  net  amount  received  was  $20,977.19.  Defendant  gave 
plaintiff  $9,8ll  and  retained  the  balance.   The  defendant 
had  managed  and  operated  the  property  from  the  date  of 
purchase  until  it  was  sold.  After  the  sale  plaintiff  made 
demands  from  ti'ne  to  time  for  an  accounting  of  the  rents 
and  the  balance  of  the  sale  price.   Defendant  promised 
that  he  would  account,  but  never  complied.   On  February 
3,  1951  defendant  in  writing  stated  to  the  plaintiff: 
"I  will  soon  have  your  account  ready  in  order  that  the 
amount  I  owe  you  is  duly  paid  in  full,"   It  was  signed 
by  the  defendant.   Plaintiff's  testimony  was  corroborated 
by  his  wife  and  son,  the  latter  of  whom  had  been  in  the 
employment  of  defendant. 

Defendant's  version  of  the  transaction  is  that 
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he  had  purchased  the  building  for  the  plaintiff.  Subse- 
quently the  plaintiff  told  him  that  his  wife  did  not 
want  the  building,  so  that  the  plaintiff  was  withdrawing 
from  the  deal.  The  $10,000  paid  by  plaintiff  was  to  be 
a  loan  to  the  defendant,  to  be  repaid  when  the  property 
was  sold.  Defendant  at  no  time  paid  the  plaintiff  any 
Interest  on  the  $10,000.  He  said  he  felt  he  would 
reciprocate  for  this  in  some  way.  Defendant  denied 
that  the  plaintiff  had  ever  made  any  demands  for  an 
accoimting,  admitted  the  written  statement  of  February 
3,  1951 »  but  made  no  explanation  of  it.  No  explanation 
was  made  by  the  defendant  of  the  failure  to  pay  the 
difference  between  $9,811  and  $10,000.  No  witnesses 
corroborated  the  defendant's  testimony. 

Section  6  (1)  of  the  Partnership  Act  (111.  Rev.  Stat 
1953 J  chap.  106-1/2,  par.  6)  provides: 

"A  partnership  is  an  association  of  two  or  more 
persons  to  carry  on  as  co-owners  a  business  for  profit," 

In  interpreting  this  provision  it  is  the  well- 
settled  law  of  this  State  that  v;here  uarties  agree  to 
engage  in  one  or  more  partici^ar  transactions  for  the 
purchase  and  sale  of  real  estate  for  profit,  this  con- 
stitutes a  partnership  as  to  the  particular  transaction 
or  transactions.  Harmon  v,  Martin,  395  111,  595,  611-2, 
and  cases  there  cited.  Such  an  agreement  is  not  within 
the  Statute  of  Frauds  and  may  be  entered  into  and  become  ■" 
effectual,  although  not  in  writing.  Harmon  v.  Martin. 


supra. 

The  master  found  from  the  facts  that  a  partnership 
existed.  These  findings  were  approved  by  the  court.  The 
rule  is  that  a  master's  conclusions  of  fact  v/hen  approved 
by  the  chancellor  v/ill  not  be  disturbed  on  reviev;  unless 
manifestly  against  the  weight  of  the  evidence.  Kane  v. 
Johnson^.  397  111.  112;  |fcKey  v.  McKean^  38=+  111.  112; 
Pasedach_Vj_^^i>r^  36^  111.  h-91.     We  have  examined  the 
record  and,  applying  the  facts  to  the  statements  of  law 
heretofore  discussed,  we  are  of  the  opinion  that  the 
plaintiff  proved  a  partnership  or  joint  venture  in  the 
Diversey  avenue  property  by  a  preponderance  of  the 
evidence  and  that  the  master  and  the  court  were  justified 
in  making  their  findings. 

Defendant's  next  contention  is  that  if  a  partner- 
ship was  found  he  is  entitled  to  a  setoff  against  the 
accounting  for  the  sum  of  ^1,500  that  was  due  the  defend- 
ant from  the  plaintiff  on  a  parcel  of  real  estate  known 
as  the  Parkside  avenue  property.  Defendant  testified 
that  he  had  taken  a  contract  in  July  of  19^7  in  the  name 
of  his  sister-in-law,  as  his  nominee,  for  the  purchase 
of  this  property  for  $10,500.  He  told  plaintiff  in 
19^9  that  a  Mr.  Feinberg,  attorney  for  the  seller,  had 
a  party  who  agreed  to  purchase  the  property  for  $13,500 
if  the  defendant  would  release  the  seller  from  the  con- 
tract. Defendant  said  if  the  plaintiff  would  buy, 
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he  would  divide  the  profit  and  defendant  v;ould  be  entitled 
to  $1,500.  The  plaintiff  agreed  to  do  this  and  took  title 
to  the  property  in  September,  19^9*  Defendant's  v;ife  was 
supposed  to  have  been  present  when  the  transaction  was 
agreed  to  by  plaintiff  and  defendant.  Neither  defendant's 
wife,  Feinberg,  nor  the  supposed  purchaser,  testified  in 
support  of  defendant's  contentions. 

Plaintiff's  version  of  the  transaction  was  that 
defendant  approached  him  about  purchasing  the  property 
for  himself  and  his  wife.  He  at  no  time  made  any  agree- 
ment with  defendant  that  the  property  should  be  valued  at 
$13,500  and  pay  defendant  $1,500  as  his  share  of  the  profit. 
An  appraisal  made  for  the  Pioneer  Bank  to  permit  the  plain- 
tiff to  make  a  mortgage  shov/ed  the  value  in  November  of 
19^9  at  $9,689.  Plaintiff's  testimony  was  corroborated 
by  his  son. 

The  master  found  against  the  defendant  on  the 
ground  that  defendant's  contention  was  r? gainst  the  mani- 
fest weight  of  the  evidence.  This  finding  was  approved 
by  the  trial  court.  V/e  find  no  reason  to  change  it. 

The  decree  of  the  trial  court  is  affirmed. 

Decree  affirmed, 
Schwartz,  P,J.,  concurs, 
Tuohy,  J.,  took  no  part. 
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MEYER  BARRON, 

Appellee, 

V, 

EDWIN  A.   HOVORKA   et   al . , 

Defendants  below. 

On  Appeal  of  EDWIN  A.  HOVORKA, 
BETTY  HOVORKA,  H.  PAUL  SCHMIDT, 
LALT-ETTA  SCHMIDT, 

Appellants . 


APPEAL  FROM  SUPERIOR 
COURT,    COCK  COUIJTY. 
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MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE 
COURT. 

This  appeal  presents  the  question  v/hlch  of  tw© 
contending  groups  were  legally  elected  as  officers  of  the 
Mid  States  Chow  Chow  Club,  Inc.,  a  not-for-profit  corpo- 
ration incorporated  in  Illinois  in  I927. 

The  Mid  States  Chow  Chow  Club  numbered  either 
nineteen  or  twenty-three  members  on  December  20,  1951, 
all  of  whom  were  engaged  in  the  breeding  and  rearing  of 
chow  dogs.   On  the  above  date  plaintiff  Meyer  Barron  was 
president  of  the  club.  A  meeting  was  called  by  the 
secretary  for  the  election  of  officers  to  take  place  on 
December  20,  1951  at  the  Atlantic  Hotel  in  Chicago.  The 
weather  on  that  date  was  extremely  inclement,  a  terrific 
snowstorm  being  in  progress,  and  only  nine  of  the  members 
appeared.  Thereupcn  president  Barron  announced  that  due 
to  the  inclement  weather  and  the  lack  wf  a  quorum  the 
meeting  was  adjourned.  Five  ©f  the  nine  present,  however, 
refused  to  recognize  the  adjournment  and  proceeded  ta  hold 
an  election  after  the  four  had  left.  As  a  result  the  feur 
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individual  defendants  and  a  I'Irs.  George  Curzon  (who  Is  ne 
longer  a  member  of  the  club)  were  elected  officers  and 
directors  and  have  since  been  recognized  by  the  American 
Kennel  Club  as  such,  - 

Thereafter,  on  January  9th,  president  Barron 
Issued  a  notice  calling  for  the  annual  meeting  and  election 
to  be  held  January  31,  1952,  and  at  that  meeting,  attended 
by  ten  members,  Barron  was  elected  president,  Lewis  V/ade 
first  vice  president,  Euglne  Zlelsdorf  second  vice  president, 
Mrs.  Mabel  Wade  treasurer,  and  Mrs.  Walter  Petersen  secretary. 
They  also  elected  a  board  of  directors. 

Defendants'  principal  contention  is  that  there  was 
a  legal  quorum  present  at  the  December  meeting  and  that  the 
election  there  held  was  valid.  Plaintiff  disputes  the  fact 
that  there  was  a  quorum  present  and  contends,  furthermore, 
that  the  meeting  of  December  20,  1951,  was  Illegal  because 
the  meeting  was  not  called  in  the  manner  required  by  the 
by-laws.  We  deem  it  unnecessary  to  consider  the  question 
first  raised  for  the  reason  that  we  are  in  agreement  with 
the  contention  that  the  meeting  of  December  20,  1951  was  not 
legally  called.  The  by-laws  of  the  club  prorlde  that  the 
annual  meeting  be  held  in  December  at  such  time  and  place 
to  be  provided  by  the  board  of  directors,  that  notice  of  the 
annual  meeting  shall  be  given  to  all  members  by  the  secretary 
fifteen  days  prior  to  the  date  of  the  meeting  and  that  this 
meeting  shall  be  held  for  the  purpose  of  election  of  officers. 
Nowhere  in  the  evidence  before  us  does  It  appear  that  the 
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board  of  directors  selected  the  time  and  place  for  the 

meeting  to  be  held.   On  the  contrary,  It  appears  that  the 

meeting  was  called  by  the  secretary  without  any  action 

whatsoever  by  the  board  of  directors.   In  People  v. 

Matthlessen^  269  HI.  ^99,  where  a  similar  question  was 

involved,  the  court  said  (pp.  503-505): 

"Section  6  of  the  act  under  which  this  company 
was  incorporated  provides  that  this  meeting  shall  be 
held  at  such  time  and  place  as  the  board  of  directors 
may  designate  *  +  ♦.  That  notice  is  indispensable 
unless  it  is  waived  by  all  the  stockholders,  either 
expressly  or  by  consenting  to  or  participating  In 
the  meeting. 

"*  *  *  This  question  arose  in  Charter  Gas  Engine 
Co.  V.  Charter^  ^7  HI,  App.  36,  and  the  Appellate  Court 
for  the  Second  District,  in  an  opinion  written  by  a 
present  member  of  this  court,  held  that  every  stockholder 
had  a  right  to  be  present  at  the  annual  meeting  for  the 
election  of  directors,  and  it  could  not  be  legally  held 
until  after  notice  of  the  time  and  place  had  been  elven 
in  an  authentic  and  legal  mode,  unless  all  stockholders 
were  present  and  consenting,  in  person  or  by  proxy.  That 
holding  Is  correct,  and,  as  applied  to  the  facts  in  this 
case,  neither  Mrs.  Carus  nor  Llhme  having  consented  to  the 
holding  of  the  meeting  or  participated  in  it  in  any  way, 
the  meeting  of  December  18,  1913,  was  not  legally  held 
and  appellant  has  no  valid  title  to  the  office  of  director 
of  the  company  by  virtue  of  any  action  taken  at  that 
meeting." 

Defendant  contends  that  if  the  meeting  of  December  2C, 
1951  was  illegal,  as  called  without  compliance  with  the  by- 
laws, then  for  the  same  reason  the  meeting  of  January  31st 
was  illegal.  The  complaint  alleges  that  the  January  meeting 
was  called  pursuant  to  the  by-laws  of  the  corporation .  The 
answer  denies  that  the  meeting  was  called  pursuant  to  the 
by-laws.  The  master  found  that  the  January  meeting  was 
legally  called,  and,  as  is  apparent  from  a  reading  of  the 


decree,  the  chancellor  adopted  the  master's  finding  In 
this  respect.  No  evidence  upon  this  contested  Issuo  of 
fact  appears  in  the  abstract,  and  It  Is  to  be  assumed  that 
the  chancellor's  finding  was  predicated  upon  aredlble 
evidence.   Marj^e_Trust_Co_t_v_^eynoldSj,  308  111.  App ,  595. 

It  Is  difficult  for  us  to  find  any  substance  that 
remains  In  this  controversy,  Since  December,  1951  and 
January,  I952  new  elections  have  been  held  which,  it  seems 
to  us,  have  made  this  controversy  moot.  However,  we  have 
considered  the  points  made  by  counsel  and  find  the  elections 
held  at  the  meeting  of  December  20,  1951  were  void.  The 
decree  of  the  Superior  Court  of  Cook  County  Is  affirmed. 

Decree  affirmed, 

Schwartz,  P.  J,,  and  Robson,  J,,  concur. 
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MYRTLE  M.  NISBET, 

Appellant, 

V. 

GORDON  A.  WHITE, 

Appellee. 


APPEAL  FROM 

MUNICIPAL  COURT 
OF  CHICAC-0, 


COOK  cotoTi. 


MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COLHT. 

This  la  a  proceeding  to  quash  the  return  of  a 
summons  and  vacate  the  subsequent  default  Judgment.   The 
trial  court  ordered  the  service  of  summons  quashed  and  vacated 
the  Judgment,  Plaintiff  has  appealed. 

Plaintiff  filed  suit  on  January  21,  1953.   An  alias 
summons  v;as  returned  indicating  service  on  defendant  on  April 
7,  1953  at  236  North  Clark  Street,  Chicago.   Default  Judgment 
was  entered  April  20th.   On  June  5th  defendant's  notice  of 
motion  to  quash  and  vacate  was  filed. 

In  f!upport  of  the  motion  defendant  filed  his  own 
affidavit  and  the  affidavit  of  John  Monroe.   Plaintiff  moved 
to  strike  defendant's  motion  and  supporting  affidavits.   This 
motion  was  denied,  defendant's  motion  was  sustained  and  the 
court  ordered  the  issuance  of  an  "alias"  summons. 

Plaintiff  contends  that  the  motion  and  affidavits 
were  not  sufficient  to  set  aside  the  bailiff's  return  nor  to 
give  the  trial  court  Jurisdiction,  more  than  thirty  days 
after  Judgment,  of  a  motion  in  the  nature  of  a  writ  of  error 
coram  nobis. 
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Defendant's  affidavit    stated  that  he   had  no   notice 
of   suit  until  May  29,    195^5    that   he  promptly  discovered  the 
return  of   the    summons  In  the  Municipal  Court   Clerk's  Office j 
that   the   return  was  false j    and  tha-t  he  has  a  good  defense   to 
plaintiff's  claim.      Monroe's  affidavit   stated  that  on  April 
7,    1953   a  man  Inquired  about   defendant   at   the   Clark   Street 
address,    was   advised  that   defendant  was  not   there,    said  he 
thought   affiant  was  defendant,    and  sought   to   deliver   "certain 
papers"   which  affiant   did  not  accept.      Plaintiff's  motion 
to    strike  was  on  the   grounds:    (a)    that  Monroe's  affidavit   Is 
negative   in  character  and  does  not   set   forth  facts  of 
defendant's  whereabouts;    (b)    that   return  of    summons  was  con- 
clusive  after  thirty   days  In  the   absence   of   fraud;    and   (c) 
that   return   cannot  be   set   aside   on  uncorroborated  testimony 
of  the  person  named  In  the   summons,   but  only  on  clear  and 
satisfactory  evidence. 

We  think  that  defendant's  motion  was  the  proper 
procedure   for  attacking  the   return.      Ellman  v,    De   Rulter« 
412   111.    285;    Tomaszewskl   v.    George,    1  111.    App.    2d  22; 
Rule   21  of  Municipal  Court  of   Chicago.      No   objection  was 
made   at    the   trial  that   the  defendant's  motion  was  not   In 
writing  and  the  point   therefore  cannot  be  made  here.      Nor  was 
plaintiff's  motion  to   strike   effective   to   raise   any  point  with 
respect   to   lack  of  diligence  or  lack  of  a  meritorious  defense. 

The  return  could  not  be  quashed  on  uncorroborated 
testimony  of  defendant,    but   If   It  was  clearly  shown   that 
defendant  had  not  been  served,    the    judgment  was  properly  set 
aside.      Nikola  v.    Campus   Towers   Apartment   Bldg.    Corp.,    303 
111.  App.  516. 
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Plaintiff's  motion  admitted  for  the  sake  of  the 

trial  court's  ruling  that  defendant  was  not  ser-ved  and  also 

admitted  the  Justifiable  inference,  that  the  bailiff  mistook 

Monroe  for  defendant  and  sought  to  serve  Monroe.   In  the  / 

absence  of  contrary  showing,  we  think  the  admissions  clearly  ^ 


establish  failure  to  serve  defendant.   The  admissions  are  not 

of  statements  of  defendant  only.   He  is  corroborated  by  state-        1; 

ments  of  Monroe.   These  considerations  render  Rosenthal  v.  '| 


'i 

I 


Loeber,  305  111.  App.  6Z^■f    inapplicable.   Had  the  trial 

court  known  when  it  entered  the  default  Judgment  that  defendant 

had  not  been  served,  the  Judgment  would  not  have  been  entered,        .* 

Defendant's  motion,  therefor,  was  properly  sustained  and  the 

order  entered  the  right  order. 

For  the  reasons  given  the  order  is  affirmed, 

ORDER  AFFIRMED. 
FEINBERG,  P.J.  AND  LEWE,  J.  CONCUR, 
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THE  EQUITABLE  LIFE  ASSURANCE  SOCIETY 
OF  THE  UNITED  STATES, 

Plaintiff  -  Appellee, 

V, 

JOHN  0.  WAGNER, 

Defendant  below, 

THE  WERNER  STORAGE  &  TRANSFER  COMPANY 

Garnishee,, 
Defendant  below. 

On  Appeal  of  DAVID  W.  COLE, 

Intervening  Petitioner 

below, 

Appellant. 


APPEAL  FROM 


MUNICIPAL  COURT 


OF  CHICAGO. 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

David  W.  Cole,  the  appellant,  hereinafter  called 
the  "intervenor, "  filed  notice  of  appeal  from  a  Judgment 
entered  against  Esther  Werner  as  garnishee,  from  an  order 
denying  the  intervener's  claim  to  the  property  in  the 
possession  of  the  garnishee,  and  from  certain  other  orders. 

According  to  the  record,  judgment  was  entered  "on 
answer"  against  the  garnishee  on  June  21,  1950*  June  1^, 
1950  the  intervenor  was  given  leave  to  file  his  interpleader 
in  thirty  days.   The  intervener's  petition  was  heard  on 
August  18,  1950,  and  on  that  day,  after  a  full  hearing,  the 
court  found  the  issues  against  the  intervener. 

The  intervenor  challenges  the  validity  of 
the  judgment  entered  against  the  garnishee  on  June  21, 
1950.   In  his  petition  filed  in  1952  to  set  aside  the 
Judgment  and  finding  and  later  twice  amended  he 


c 


:o  ■-.■I-'' 


-2- 

alleges  In  substance  that  the  cause  was  set  for  trial  on 
June  1^;  that,  on  the  day  preceding,  plaintiff  had  the  cause 
continued  to  June  21,  when  the  Judgment  was  entered  against 
the  garnishee;  that  the  hearing  on  the  Intervener's  petition 
was  set  for  August  1,  1950j  and  that  on  that  day  Judge  Charles 
S.  Dougherty,  then  a  Judge  of  the  Municipal  Court,  vacated 
the  Judgment  of  June  21,  1950. 

Plaintiff  answered  averring  that  the  proceeding 
against  the  garnishee  was  on  the  trial  call  on  June  13  and 
was  continued  to  June  21,  1950,  and  that  the  Intervener  knew 
that  the  cause  was  continued  to  June  21,  the  day  on  which  the 
Judgment  was  entered. 

The  Intervener  Insists  that  the  order  entered  by 
Judge  Dougherty  vacating  the  Judgment  of  June  21  was  never 
set  aside;  that  the  garnishee  never  entered  an  appearance, 
and  that  the  Judgment  entered  against  the  garnishee  was  con- 
ditional. 

The  alleged  order  entered  by  Judge  Dougherty  does 
not  appear  In  the  record  before  us.  IVhen  the  Intervening 
petition  came  on  for  hearing  on  August  1,  1950  more  than 
thirty  days  had  elapsed  since  the  Judgment  was  entered.   There- 
fore Judge  Dougherty  had  no  authority  to  disturb  the  Judgment 
If  such  was  his  intention.   Intervener's  motion  to  vacate  the 
Judgment  after  the  expiration  of  thirty  days  constituted  a 
collateral  attack.   See  Barnard  v.  Michael,  392  111.  I30. 
Under  a  collateral  attack  every  presumption  is  made  in  favor 
not  only  of  the  proceedings  but  of  the  court's  Jurisdiction 
unless  it  affirmatively  appears  on  the  face  of  the  record 
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that  the  court  was  without  Jurisdiction.   (Cullen  v.  St  ever,  n, 
389  111.  35.)   ^-e  Judgment  entered  June  21,  1950  imports 
absolute  verity  (Anderson  v.  Anderson,  380  111.  435)  and 
could  not  be  set  aside  by  the  alleged  order  of  August  1st, 

The  garnishee  admits  that  she  was  served  with 
process  and  filed  an  answer  In  the  garnishment  proceeding, 
and  that  she  had  in  her  possession  property  belonging  to 
the  defendant  Wagner.   This  constitutes  an  appearance  by  the 
garnishee  thus  giving  the  court  Jurisdiction  of  the  parties 
and  the  subject  matter. 

The  intervener  stipulated  that  in  the  event  of  an 
appeal  to  this  court  he  would  not  raise  the  question  of  the 
date  of  entry  of  the  Judgment  on  June  21,  1950  against  the 
garnishee,  "in  order  to  present  the  Issues  more  clearly  on 
appeal."   In  view  of  this  stipulation  intervener  waived  his 
rights,  if  any,  to  question  the  finality  of  the  Judgment 
entered  on  June  21st, 

Turning  now  to  a  consideration  of  the  finding 
against  the  intervener  on  August  18,  1950,  the  sole  question 
determined  under  the  Issues  made  by  the  intervener's  petition 
and  plaintiff's  answer  was  whether  the  intervener  was  the 
owner  of  the  property  described  in  the  answer  of  the  garnishee. 
This  was  a  separate  and  distinct  issue  between  the  intervener 
and  the  plaintiff  and  one  with  which  neither  the  defendant 
Wagner  nor  the  garnishee  had  anything  to  do.   See  Springer 
V.  Blgford,  l6o  111.  495, 

Garnishment  is  an  ancillary  statutory  proceeding 
in  the  nature  of  process  to  obtain  satisfaction  of  a  Judgment 
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rendered  In  the  principal  action.   (Wleboldt  Storesi  Inc..  v. 
Sturdy,  384  111.  271.)   The  garnishment  proceeding  Is  In  the 
nature  of  a  proceeding  In  rem.   (Bo wen  v.  Pope,  26  111,  App, 
233.)   After  service  of  the  garnishment  the  property  Is 
regarded  as  In  custodla  legist  and  the  garnishee  Is  considered 
a  mere  stakeholder.  38  CJS,  sec.  185i  p.  ^12.  In  the  Instant 
case  the  Judgment  against  the  garnishee  was  entered  before 
the  disposition  of  the  Intervener's  alleged  claim.   This 
though  irregular,  would  not  In  our  view  Justify  a  reversal 
of  the  Judgment  of  June  21,  1950,  since  it  appears  that  none 
of  the  parties  were  prejudiced.  No  action  was  taken  to  enforce 
the  plaintiff's  Judgment  against  the  garnishee  before  the 
intervener' s  claim  to  the  property  in  the  hands  of  the  garnishee 
was  heard.   The  proceedings  relating  to  the  hearing  of  intei^ 
venor's  claim  on  August  18,  1950  do  not  appear  in  the  record 
except  the  finding  of  the  court.   In  this  state  of  the  record 
we  must  assume  that  the  evidence  was  sufficient  to  warrant 
the  trial  court's  finding  against  the  intervener. 

January  23,  1953  the  garnishee  filed  a  petition 
seeking  to  vacate  the  Judgment  of  June  21,  1950  on  the  ground 
that  Werner  Storage  &  Transfer  Company  named  as  garnishee  was 
not  a  corporation  but  merely  the  trade  name  used  by  Esther 
Werner  doing  business  as  Werner  Storage  &   Transfer  Company. 
Plaintiff  answered  that  the  summons  had  been  served  on  Esther 
Werner  personally;  that  her  answer  stated  that  the  garnishee 
had  possession  of  personal  property  belonging  to  defendant 
Wagner;  and  that  the  garnishee  at  no  time  objected  to  the 
form  in  which  she  was  named  in  the  garnishment  proceedings. 
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After  a  hearing  on  February  13,  1953,  the  court  ordered  that 
the  Judgment  be  amended  nunc  pro  tunc,  as  of  January  21,  1950, 
to  read,  "Judgment  on  garnishee's  answer  against  defendant 
Esther  Werner  doing  business  as  Werner  Storage  &  Transfer 
Company,  for  use  of  plaintiff,  special  execution  to  Issue." 

Intervener  maintains  that  the  garnishee  named  was 
legally  nonexistent  and  therefore  the  entire  proceeding  Is 
void  _ab  initio,  and  relies  on  Lewis  v.  West  Side  Tr«  Jc  Sav.Bk., 
377  111.  384,  and  Woerter  v.  Labowltoh  &  Morris  Disct.  Serv. , 
3^  111.  App.  l68.   An  examination  of  the  facts  of  the  cases 
last  cited  discloses  that  they  are  not  sufficiently  akin  to 
the  instant  case  to  nEke  them  decisive  of  the  issues  here 
involved.   In  both  cases  partnerships  were  involved  and  no 
appearance  or  answer  was  filed  as  in  the  case  at  bar.  Here 
the  garnishee  was  doing  business  in  the  name  in  which  she  was 
sued  and  submitted  to  the  Jurisdiction  of  the  court.  Moreover 
the  garnishee  Is  not  the  principal  defendant  against  whom  the 
Judgment  is  sought,  nor  does  she  claim  any  interest  in  the 
property  in  controversy.   She  is  without  fault  or  blame  but 
merely  had  possession  of  defendant  Wagner's  property  and  her 
status  with  respect  to  the  res,  was  only  that  of  a  stakeholder. 
We  think  the  order  of  February  13,  1953  was  proper  to  protect 
the  garnishee.   The  other  orders  appealed  from  are  not  argued, 
nor  do  we  consider  them  appealable. 

For  the  reasons  given,  the  Judgment  against  the 
garnishee  and  the  finding  against  the  intervener  are  affirmed, 

JUDGMENT  AND  ORDER  AFFIRMED. 
FEINBERG,  P.J.  AND  XILEY,  J.,  CONCUR. 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  Is  a  statutory  action  of  account  by  a  cotenant 
to  recover  rent.  Trial  by  the  court  without  a  Jury  resulted 
in  a  finding  and  judgment  in  favor  of  the  defendant.  Plain- 
tiff appeals. 

The  statute  involved  is  Section  4a,  paragraph  5» 
chapter  76,  Illinois  Revised  Statutes  1953>  State  Bar  Edition, 

which  reads: 

5.   Accounting  for  profits  or  benefits.]   §4'a. 
When  one  or  more  joint  tenants,  tenants  in  common  or  co-partners 
in   real  estf.te,  or  any  interest  therein,  shall  take  and  use 
the  profits  or  benefits  thereof,  in  greater  proportion  than 
his  or  their  interest,  such  person  or  persons,  his  or  their 
executors  and  administrators,  shall  account  therefor  to  his 
or  their  co-tenants   jointly  or  severally.   [Added  by  act 
approved  June  28,  1935.  L.  1935,  p.  936.] 

Plaintiff  and  defendant,  both  physicians,  signed  a 

written  five-year  lease  for  office  use  commencing  October  1, 

19^14.   The  lease  provided  for  monthly  payments  starting  at 

$125,   These  payments  were  gradually  increased  at  fixed 

periods  to  $132.50.   The  premises  consisted  of  seven  rooms. 

riaintiff  and  defendant  each  had  the  sole  occupancy  of  two 

rooms.   The  other  rooms  V7ere  used  in  common.   The  parties 

shared  expenses  equally.   The  lease  contains  a  provision 

which  reads  "that  in  the  event  of  the  decease  of  either  of 
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these  lessees  Clyde  R.  Landls,  M.  D.  and  Elmer  V,  McCarthy, 
M.  D.,  or  In  the  event  either  should  become  Incapacitated, 
the  one  remaining  shall  then  have  the  privilege  of  subleasing 
the  space  in  these  premises  formerly  occupied  by  the  other 
to  another  physician." 

October  19^5  defendant  had  an  attack  of  cerebral 
thrombosis  which  left  him  partially  incapacitated.   Before 
his  Illness  defendant  worked  from  twelve  to  fourteen  hours 
daily;  thereafter  he  spent  only  two  or  three  hours  a  day  at 
his  office.   Because  of  his  physical  condition  defendant 
called  in  one  Dr.  Harris  to  assist  him.   Dr.  Harris  agreed 
to  pay  defendant  ^35  monthly  for  the  use  of  his  facilities, 
including  bandages,  diathermy,  and  other  equipment.  Dr. 
Harris  commenced  using  the  defendant's  office  and  facilities 
in  April  of  19^6.   There  he  treated  his  own  and  some  of 
defendant's  patients. 

Defendant  testified  that  at  the  time  Dr.  Harris 
came  into  the  premises  he  told  plaintiff  that  Dr.  Harris 
was  "going  to  do  some  of  my  v/ork  for  me."   There  was  no  con- 
versation between  plaintiff  and  defendant  concerning  Dr.  Harris 
being  a  subtenant  nor  did  Dr.  Hai*ris  sign  a  sublease. 

Plaintiff  called  as  an  adverse  vrltness  by  defendant 
testified  in  substance  that  on  a  number  of  occasions  he 
objected  to  Dr.  Harris  sharing  use  of  the  premises  occupied 
by  defendant;  that  afterwards  he  instituted  forcible  entry 
and  detainer  proceedings  against  Dr.  Harris,  which  resulted 
In  an  adverse  decision  to  plaintiff.   Upon  the  termination 
of  the  lease  in  19^1-9  the  parties  surrendered  possession  of 
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the  premises. 

Plaintiff's  claim  is  for  one-ha.lf  of  the  monthly- 
payments  of  $35  alleged  to  have  been  made  by  Dr.  Harris  to 
defendant  for  a  period  of  thirty-eight  months,  aggregating 
$665,      Plaintiff's  principal  contention  is  that  a  cotenant 
of  any  Interest  in  real  estate  who  has  collected  rents  there- 
from in  greater  proportion  than  his  Interest  must  account 
therefor  to  his  cotenant. 

The  evidence  shows  that  defendant  did  not  appropriate 
to  his  own  use  more  than  his  proportion  of  the  leased  premises 
when  Dr.  Harris  came  to  assist  him.  We  think  the  provision 
of  the  lease  granting  the  privilege  to  one  of  the  cotenant s 
here  to  lease  the  premises  to  another  tenant  in  the  event 
of  incapacity  of  either  did  not  contemplate  a  partial  in- 
capacity as  in  this  case.   Manifestly  the  defendant  made  the 
arrangement  with  Dr.  Harris  to  assist  him  while  he  was  ill, 
in  order  to  maintain  his  practice.   The  evidence  does  not 
show  that  plaintiff  was  inconvenienced  or  harmed  by  the 
presence  of  Dr.  Harris.  Nor  does  it  appear  that  the  defendant 
by  this  arrangement  had  gained  any  profits  from  rent  as 
alleged  in  the  statement  of  claim. 

Both  parties  cite  Cheney  v.  Ricks,  18?  HI.  171  to 
support  their  respective  contentions.   The  facts  of  that  case 
are  dissimilar  to  those  of  the  case  before  us  but  we  think 
the  principles  emerging  from  the  Cheney  case  support  defendant's 
position  that  where  a  tenant  in  common  does  not  occupy  more 
than  his  proportionate  share  of  the  premises  and  does  not 
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receive  rents  or  profits  from  more  than  his  share,  he  need 
not  account  to  his  cotenant  for  any  benefits  or  income  he 
may  receive.   See  62  CJ,  ^51» 

From  an  examination  of  the  record  we  think  the 
evidence  was  sufficient  to  warrant  a  finding  in  favor  of 
the  defendant. 

For  the  reasons  given,  the  Judgment  is  affirmed, 

JUDGMMT  AFFIRMED. 

KILEY,  J.  CONCURS. 
FEINBERC-,  P.J.  TOOK  NO  PART. 
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HAROLD  S.  OLSON,  and  ETHEL  M. 
OLSON,  his  wife, 

Appellants, 

V, 

NILS  V.  WESTERBERG  and  ANNA 
WESTERBERG,-.  his  wife, 

Appellees. 


APPEAL  FROM 
SUPERIOR  COURT 
COOK  COUNTY 


2    I.AT285 


MR.  PRESIDING  JUSTICE  NIEMEYER  DELIVERED  THE  OPINION 

OF  THE  COURT, 

Plaintiffs  appeal  fron  a  decree  disnissing  for 
want  of  equity  their  suit  for  an  injunction  pernanently 
restraining  the  defen(?-anta  from  permitting  water,  nud  and 
silt  to  drain  from  their  land  to  plaintiff^'  land  and 
directing  defendants  to  level  or  grade  their  property 
where  it  adjoins  plaintiffs'  so  that  there  will  be  no 
drainage  from  defendants'  land  to  plaintiffs'. 

Plaintiffs,  husband  and  wife,  are  owners  in  joint 
tenancy  of  the  lot  at  the  northeast  corner  of  North  Caldwell 
Avenue  (a  diagonal  street  running  northwesterly  and 
southeasterly)  and  Algonquin  Avenue  in  Chicago.   Defendants, 
husband  and  wife,  are  owners  in  Joint  tenancy  of  the 
adjoining  lot  on  the  north.  Each  lot  is  improved  by.  a 
single  family  residence,  with  garage,  shrubbery^  etc. 
Plaintiffs'  hone  was  built  in  1939.   Defendants  completed  their 
home  about  April  19^9.   The  buildings  are  approximately  37 
feet  from  Caldwell  Avenue  and  between  5  to  ?  feet  from  the 
dividing  line  between  the  lots.   Each  lot  is  120  feet  in  depth 
from  the  street  to  alley  in  the  rear.  \Vhen  defendants 
began  the  eresction  of  their  home  the  grade  or  level  of  their 
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lot  Where  it  adjoins  plaintiffs'  land  between  the  houses 

was  the  same  as  plaintiffs'  property.   They  leveled  their  lot 

from  front  to  back  and  thereby  made  it  higher  than  plaintiffs' 

land  between  the  buildings.   The  land  slopes  from  their 

house  to  the  lot  line  between  the  properties.  The  elevation 

of  defendants'  lot  above  plaintiffs'   is  a  foo^  or  more. 

It  begins  at  the  front  of  the  house  and  extends  back  to  the 

alley.   Prior  to  the  erection  of  defendants'  home  there 

was  no  water,  mud,  drainage. or  seepage  from  defendants' 

premises  to  plaintiffs'  lot.  In  June,  July  and  September 

19^9j  following  heavy  rains,. water  ran  down  and  on  plaintiffs' 

property  into  their  basement.   Complaint  was  made  to  defendants. 

Mr.  Westerberg  refused  to  come  over  to  see  the  basement.   His 

wife  said,  "What  can  we  do?"   These  facts  are  undisputed, 

September  6,  19^9  plaintiffs  instituted  suit, 
alleging  in  substance  the  foregoing  facts,  claiming  that 
they  have  no  adequate  remedy  at  law  and  praying  for  a 
permanent  injunction,  as  hereinbefore  mentioned.   Defendants 
answered  denying  the  alleged  trespasses  and  plaintiffs' 
right  to  relief.   The  cause  was. referred  to  a  master.  The 
hearings  commenced  May  22,  1950.   The  master's  report  was 
filed  September  19,  1952.   During  the  hearings  before  the 
master  plaintiffs  amended  their  complaint  by  alleging 
that  the  branches  of  a  tree  on  defendants'  premises 
protruded  and  extended  over  the  premises  of  plaintiffs 
about  15  feetj  that  the  limbs  are  a  menace  to  plaintiffs  and 
their  property;  that  defendants  have  refused,  on  demand,  to 
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renove  then.   Defendants  adnlt  that  the  branches  of  the 
tree  extend  over  plaintiffs'  property  but  deny  that 
plaintiffs  are  in  any  danger  on  account  thereof.  They 
allege  that  when  defendants  were  erecting  their  hone 
plaintiffs  requested  that  they  leave  the  tree  standing. 

After  the  connencenent  of  the  suit  the  parties 
had  a  conference,  following  which  defendants  erected  a 
concrete  wall  on  their  premises  along  the  dividing  line 
between  the  properties  involved  herein  about  8  inches  wide, 
18  inches  high  and  50  feet?  long,  starting  approximately 
at  the  front  of  the  house  and  extending  to  "Within  10  feet 
of  the  back  of  plaintiffs'  garage.   There  is  a  conflict  in 
the  evidence  as  to  whether  this  wall  effectively  prevents 
the  flow  or  seepage  of  water  and  dirt  from  defeno.ants'  land 
to  plaintiffs',   Plai  nt  Iff s. testified  that  water  and  mud. drain 
around  the  ends  of  the  wall,   Mr,  Westerberg  denies  this. 
His  daughter  says  a  little  water  night  run  around  the. 
retaining  wall  into  the  depression  on  plaintiffs'  lot. 

The  master  found  the  facts  in  favor  of  plaintiffs 
and  recommended  that  a  mandatory  injunction  be  issued 
requiring  the  defendants  to  extend  the  retaining  wall 
erected  by  defendants  during  the  pendency  of  the  suit 
approximately  10  feet  on  its  northerly  end  and  to  keep 
and  maintain  the  retaining  wall  so  as  to  prevent 
water  and  dirt  seeping  from  the  defendants'  land  onto 
.plaintiffs'  land,  and  that  plaintiffs  he  given  other 
incidental  and  minor  relief.  Both  parties  filed  objections 
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to  the  report,  which  were  overruled  and  stood  as  ezceptlone. 
While  the  cause  w^s  before  the  court  on  exceptions 
the  trial  Judge  directed  Mr,  Olson  and  Mr.  Westerberg  to 
appear  before  him  for  a  conference  In  chanbers,  In  the 
absence  of  their  respective  attofjieys  and  wives,  for  the 
purpose  of  effecting  a  settlement  of  the  cause.  At  the 
close  of  the  conference  he  stated  in  open  court  that 
he  was  sending  a  friend  of  his — a  graduate  of  Armour 
Institute  and  a  practicing  architect  in  Chicago,  herein- 
after referred  to  as  the  court's  agent — to  inwject  the 
premises  as  a  favor  to  the  court,  and  wanted  each  of  the 
parties  to  pay  $5  tp  defray  the  expenses  of  inspection. 
This  money  was  paid.  The  court' a  agent  sent  a  letter 
dated  February  3,  1953  to  the  court  wherein  he  stated 
he  had  examined  the  premises,  that  at  the  rear  of  the 
building  on  plaintiffs'  property  there  is  a  low  area  the 
level  of  which  is  only  about  ^  inches  below  the  three 
basement  window  sills;  that  in  June,  July  and  September 
19^,  heavy  rains  seeped  into  the  basement  over  the  sills;  that 
he,  the  writer,  is  of  the  opinion  that  the  flooding  of  the 
basement  was  from  rain  falling  on  plaintiffs'  property  and 
that  a  sewer  connection. is  necessary  and  would  solve  the 
problem  of  excess  water.  On  February  16,  1953  an  order 
was  entered  in  which  the  court  found  that  the  seepage 
of  any  water  into  plaintiffs'  basement  was  due  to  rain 
falling  upon  the  property,  and  that  the  tree  complained 
of  stood  at  its  present  location  on  defendants'  property 
for  a  number  of  years  and  prior  to  the  erection  of  the 


c?. 


-5- 

building  thereton.   It  was  ordered  that  exceptions  to  the 

master's  report  be  sustained  and  that  the  complaint  be 

dismissed  for  want  of  equity,  each  party  to  pay  half  of  the 

costs.   Three  days  later  this  order  v;as  vacated  and  a  decree 

entered  in  which  the  court  found  the  equities  in  favor 

of  the  defendants,   sustained  the  exceptions  of  the  defendants 

to  the  master' s  report  and  overruled  the  exceptions  of  the 

plaintiffs  and  ordered  the  cause  dismissed  for  want  of 

equity  and  the  costs  assessed  against  the  plaintiffs.   It 

appears  from  the  report  of  proceedings  before  the  court  on 

said  date  that  the  court  stated  1:S  was  going  to  split  the 

costs;  plaintiffs'  counsel  stated  his  objections  to  the 

order  of  February  16,  1953  and  to  the  entry  of  any  decree 

and  wanted  to  make  a  record  for  a  report  of  proceedings 

in  the  cause;  that  the  court  inquired  if  plaintiffs'  counsel 

was  really  going  to  the  Appellate  court,  and  when  informed 

that  he  was  the  court  stated,   "Then  I  will  let  the  costs 

follow  the  decree,"  and,  "Have  the  costs  then  taxed  against 

the  plaintiff, "  A  further  report  of  proceedings  had  on  May  2?, 

1953  In  re:  incorporation  into  the  record  of  the  report 

of  the  court's  agent,  shows  that  plaintiffs'  attorney 

Insisted  that  the  case  be  decided  on  the  evidence  and  not  on  the 

opinion  of  someone  whom  he  had  no  chance  to  cross-examine, 

whereupon  the  court  stated  that  he  had  based  his  opinion 

on  the  report  and  a  scrupulous  reading  of  every  line 

of  the  testimony. 
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The  motives  of  the  trial  court  In  trying  to 
effect  a  settlement  of  this  case  are  not  questioned. 
However,  it  must  be  recognized  that  when,  as  here,  a  court 
undertakes  the  settlement  of  a  case,  neither  the  litigants 
nor  t.lrielr  attorneys  are  free  agents.   They  act  under  what  nay 
be  termed  Judicial  duress,  in  fear  of  Incurring  the  ill  will 
of  the  court  empowered  to  decide  their  case.   That  their 
fear  is  not  wholly  imaginary  is  shown  in  this  case  when  the 
court,  being  informed  of  plaintiffs'  intention  not  to  abide 
by  the  decision  of  the  court,  based  in  part  at  least  on 
the  report  of  his  agent,  changed  his  decision  as  to  the 
costs  and  assessed  all  of  them  against  plaintiffs.  Plaintiffs 
are  not  estopped  to  question  the  correctness  of  the  decree 
and  to  insist  that  the  case  be  determined  upon  the  evidence 
before  the  master,   Albert  y.  Albert.  3-^0  111,  App,  532j 
O'Connell  v.  California  Ave.  Bldg.  Corp.,  329  111,  App. .32? 
(abst,). 

Defendants,  the  trial  court  and  his  agent  misconceive 
the  issue  in  this  case.   Defendants  argued  extensively  in 
their  brief  and  on  oral  argument  that  there  is  much  evidence 
that  water  accumulates  on  the  lot  of  plaintiffs  because 
of  a  depression  In  the  rear  of  plaintiffs'  lot  and  near 
the  dividing  line  between  the  two  lots  in  question,  causing 
water  and  rain  falling  on  plaintiffs'  lot  to  accumulate 
thereon  because  of  the  lack  of  sufficient  drainage.   The 
court's  agent,  who  viewed  the  premises  for  the  first  tine 
more  than  three  years  after  this  suit  was  Instituted  and 
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after  the  retaining  wall  had  been  erected,  reported  that  he 
was  of  the  opinion  that  the  flooding  of  the  basement  in 
19^9  was  due  to  rain  falling  on  plaintiffs'  property, 
and  that  a  sewer  connection  would  solve  the  problem  of 
excess  water.   The  trial  court  in  his  order  Entered 
February  l6,  1953  and  vacated  three  days  later,  found,  in 
accordance  with  this  report,  that  the  seepage  of  any  water 
into  plaintiffs'  basement  was  due  to  rain  falling  upon  the 
property.   Plaintiffs*  suit  is  predicated  on  a  claim  of  a 
trespass  upon  their  property  by  the  drainage  and  seepage  of 
water,  mud  and  silt  from  defendants'  land,  caused  by  the 
elevation  of  defendants'  property  a  foot  or  more  above 
plaintiffs'  land. concurrently  with  the  erection  of 
defendants'  home.  As  hereinbefore  stated,  the  evidence  Is 
undisputed  that  pi*ior  to  the  erection  of  defendants'  home 
there  had  been  no  watet^  mud,  drainage  or  seepage  from 
defendants*  premises  to  plaintiffs'  lot,  and  that  plaintiffs' 
basement  was  flooded  following  heavy  rains  in  June,  July 
and  September  19^9,  after  the  elevation  of  defendants'  land 
and  before  the  erection  of  the  retaining  wall.   There  Is  a 
conflict  in  the  evidence  as  to  whether  the  erection  of  the 
wall  effectively  prevents  the  flow  and  seepage  of  water  and 
dirt  from  defendants'  land.   The  master  found  for  plaintiffs  on 
this  Issue  and  there  Is  nothing  in  the  record  warranting  us  in 
disturbing  that  finding.   The  question  presented  is  v/hether  at 
the  time  of  the  master' s  report  the  drainage  or  seepage  of 
water  and  mud  around  the  north  end  of  the  retaining  wall 
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onto  plalntiffe'  property  warranted  the  injunction  prayed 
for  and  recoraraended  by  the  master,  especially  v;hen  considered 
in  the  light  of  conditions  existing  when  suit  was  commenced. 

The  wrong  of  which  plaintiffs  complain  is 
repeated  trespasses  upon  their  property  caused  by  the  flow 
oi"  seepage  of  water,  mud  and  silt  from  defendants*  land 
due  to  raising  the  grade  or  level  when  defendants  built 
their  home.   The  damage  resulting  from  each  trespass  is 
necessarily  difficult  of  determination  and  generally  sm.all 
when  measured  in  dollars.   However,  each  trespass  is  an 
invasion  of  plaintiffs*  rights  and  can  only  be  terminated 
by  a  restoration  of  defendants*  property  to  the  conditions 
existing  prior  to  the  erection  of  their  home,  or,  as 
afterwards  attempted  by  them,  by  the  erection  of  the 
retaining  wall  between  the  j^roperties  long  enough  and 
high  enough  to  prevent  the  flow  or  seepage  of  water  and 
mud  onto  plaintiffs'  premises.  While,  as  defendants 
contend,  mandatory  injunctions  are  not  favored,  the 
situation  presented  is  one  in  which  the  writ  is  awarded 
because  it  is  the  only  means  of  protecting  the  injured 
party,  . The  law  is  clearly  stated  in  Lyle  v.  City  of  Chicago, 
357  111.  ^1»  where,  after  quoting  with  approval  from  Cox  v. 
Maiden  and  Melrose  Q-as  Light  Co,,  199  Mass,  32^,  as  follows, 
"Mandatory  Injunctions  are  often  grantedwher«  the  defendant 
is  guilty  of  a  continuing  wrong  upon  the  plaintiff,  from  the 
further  perpetration  of  which  he  ought  to  be  enjoinedjf 
and  where  the  termination  of  the  wrongful  conduct  involves  a 
restoration  of  conditions  existing  before  the  wrongful 
conduct  began, "  the  court  said: 
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"The  mandatory  injunction  is  recognized  aa  an 
extraordinary  remedial  process,  which  is  granted 
not  as  a. matter  of  right  but  in  the  exercise  of 
a  sound  Judicial  discretion.   (Morrison  v,  Work, 
266  U,  S.  481. )   it  is  most  frequently  found  in 
cases  of  nuisance,  trespass  and  the  protection 
of  easements.  (Hunt  v.  Sain,  supra;  Baumgartner 
V.  Bradtt  supra;  Dornan  v.  Droll,  supra;  Bu-rall 
v..  American  Telephone  &  Telefe-raph  Co.  supra; 
apaldin^  V.  Macomb  and  Western  Illinois  Railv/ay 
Cbj_  su£ra, )  It  is  a  writ  not  regarded  with 
Judicial  favor  and  is  used  only  with  caution  in 
cases  01'  great  necessity.    (m-   R.  C.  L.  31?,  and 
cases  there  cited,)". 

In  McRaven  v.  Culley.  32^   111.  ^51,  the  court,  after  stating 
that  equity  will  interfere  to  enjoin  a  trespass  only  when 
there  is  no  adequate  remedy  at  law  or  where  it  is  necessary 
to  prevent  a  multiplicity  of  suits,  said:  "An  exception  to 
the  rule  exists  where  the  complainant's  title  is  admitted 
or  has  been  established  in  an  action  at  law  and  repeated 
trespasses  are  threatened  of  such  a  character  that  the  a.-ounts 
recoverable  as  damages  in  actions  at  law  would  be  so  small  and 
disproportionate  to  the  vexation  and  expense  of  the  actions  as 
to  render  the  remedy  at  law  inadequate," 

What  oDnstiltutftg  irreparable  injury  necessary  to  give  a  court 
of  equity  Jurisdiction,  is  stated  in  Winhold  v.  Finch.  286 
111,  Slk,   in  which  case  plaintiffs  claimed  that  more  of  their 
land  was  overflowed,  and  for  a  longer  time,  after  an  embankment 
had  been  constructed  by  defendants,  although  the. obstruction 
reduced  the  amount  of  water  coming  upon  the  land^   The 
court  said  (p,  6l9) : 

"When  an  owner  of  property  is  about  to  be  deprived 
of  a  legal  right  in  connection  with  it  by  the 
wrongful  act  of  another  for  which  there  is  no 
legal  redress  the  act  may  be  restrained  by 
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injunction,  or,  If  it  has  already  been  executed, 
nay  be  required  to  be  undone,  if  this  is  practi- 
cable.  The  irreparable  injury  necessary  to  give 
a  court  of  equity  Jurisdiction  in  such  a  case  is  not 
one  BO  great  as  to  be  impossible  of  conpensation, 
but  one  of  such  a  character  that  the  lav;  cannot 
give  adequate  conpensation  for  it,  'The  fact  that 
no  actual  damages  can  be  proved,  so  that  in  an 
action  at  law' the  Jury  could  award  nocinal 
damages,  only,  often  furnishes  the  very  best 
reason  why  a  court  of  equity  should  interfere 
in  a  case  where  a  nuisance  is  a  continuous  one.' 
(Elliott  on  Roads  and  Streets,  A-97;  Newell  v.  Sass, 
IkZ   111,  10^,)   Where  an  injury  is  of  such  constant 
and  frequent  occurrence  that  no  fair  or  reasonable 
redress  can  be  had  for  it  in  a  court  of  law  it  .r:ay 
be  enjoined.   Chicapi;o  General  Railway  Co.  v. 
Chicago,  Burlington  and  Quincy  Railroad  Co,  131 
111.  605." 

The  instant  case  is  clearly  within  the  rule 
announced  in  the  foregoing  cases.   The  flow  or  seepage  of 
water  and  mud  onto  plaintiffs*  land  was  greatly  reduced 
by  the  construction  of  the  retaining  wall.   The  master 
found  from  the  conflicting  evidence  that  there  was  still  some 
flov/  or  seepage  from  defendants'  land  to  plaintiffs'  land. 
The  dollar  damage  resulting  from  each  trespass  is  small. 
Each  trespass,  however,  is  an  Invasion  of  plaintiffs' 
rights,  and  the  recommendation  of  the  master  that  the 
retaining  wall  at  the  northerly  end  in  the  rear  of  the 
properties  be  extended  ten  feet  and  that  the  wall  as 
extended  be  permanently  maintained,  is  reasonable  and  in 
all  probability  least  ooetly  to  the  defendants. 

The  master  found  and  the  record  shows  vjithout 
contradiction  that  the  tree  on  defendants'  lot,  of  which 
plaintiffs  complain,  extends  over  plaintiffs  property,  Ihls 
too  is  a  trespass  upon  plaintiffs'  land.   The  master  has 
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found  that  the  fair  and  reasonable  ooete  of  renovlng  the 
tree  limbs  overl^anglng  plalablffe'  property  le  $^. 
Unless  defendants  remove  these  llmba  plaintiffs  should 
be  awarded  the  siim  found  by  the  master  as  danages,  if 
obliged  to  remove  them.  The  master  has  also  found  that 
the  reasonable  cost  pf  redecorating  the  wall  of  the 
basement,  stained  by. the  flow  of  water  from  defendants' 
land  In  19^1-9,  Is  ^^5,     There  Is  no  evidence  in  the  record 
contradicting  this  finding.  The  exceptions  of  the  defendants 
to  the  master's  report  should  be  overruled.  The  master 
recommended  that  the  costs  be  borne  equally  between  the 
parties.  There  is  nerit  i«  this  recommendation  In  view 
of  defendants'  effort  to  correct  the  condition  complained 
of  by  building  the  retaining  wall. 

The  decree  is  reversed  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  the  views  expressed 
herein, 

REVERSED  AND  REMAINED. 

BURKE  and  FRIEND,  JJ, , Concur. 
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MR.  PRESIDING  JUSTICE  NIEMEYER  DfiXlVERED  THE  OPINION 

OF  THE  COURT .  _ 

Plaintiffs,  as  copartners,  appeal  fron  an 
order  dismissing  their  suit  for  an  accounting  on  defen- 
dant's motion  based  on  alleged  laches  and  upon  the  ground 
that  the  lease  on  which  the  action  is  predicated  was  not 
executed  by  plaintiffs  as  copartners. 

The  complaint  alleges  the  execution  of  a  lease 
demising  to  defendant,  for  a  period  of  ten  years  from 
the  date  defendant  entered  into  possession  (November  I5, 
19^1  to  November  I5,  1951) 1  premises  in  the  Village  of 
Evergreen  Park,  Illinofbs  for  the  installation,  maintenance 
and  operation  of  a  cocktail  lounge  and  restaurant  at  an 
annual  rental  of  $6,000,  plus  whatever  amount  the  sun 
of  1500  was  exceeded  by  5  per  cent  of  gross  sales  of 
foods  and  10  per  cent  of  gross  sales  of  beverages, 
determined  monthly;  that  on  November  16,  I951  plaintiffs 
regained  possession  of  the  premises  demised  and  have 
since  that  date  continued  the  operation  of  a  cocktail 
lounge  therein;  that  although  plaintiffs  and  each  of  then 
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were  inexperienced  in  the  operation  of  a  cocktail  lounge, 

their  gross  sales  of  beverages  have  greatly  exceeded 

the  sales  of  beverages  reported  by  defendant  for  a 

comparable  period  while  defendant  was  operating  the 

said  business.   It  is  further  alleged,  on  information 

and  belief,  that  the  sales  of  foods  and  beverages  by  defendant 

were  greatly  in  excess  of  the  amount  reported  by  defendant 

during  his  tenancy  of  the  premises,  and  that  upon  a  proper 

accounting  and  report  by  defendant  plaintiffs  would  be 

entitled  to  at  least  $40,000. 

The  lease,  purporting  to  be  between  the 
plaintiffs  as  copartners,  lessors,  and  defendant,  lessee, 
was  signed  only  by  Ray  Schalk  as  lessor.   Suit  should  have 
been  brought  in  his  name.   Springer  v,  Simpson,  175  m* 
App,  631,   TMs  misjoinder  of  parties  is  not  ground  for. 
dismissal  of  the  suit,   (Civil  Practice  Act,  section  26.) 
Parties  plaintiffs  other  than, Ray  Schalk  should  have  been 
drop-oed  by  ord.er  of  the  court, 

•    Nothing  appears  of  record  to  indicate  that 
defendant  has  been  prejudiced  in  any  way  by  the  failure 
of  plaintiffs  to  demand  a  strict  accounting  during  defendar.t's 
occupancy  of  the  premises  or  by  the  delay  of  a  year  and  a  half 
before  instituting  suit  after  the  termination  of  the  tenancy. 
Laches  of  plaintiff  is  not  a  ground  for  dismissal  of . the 
complaint.   Dixmoor  G-olf  Club  v.  Evans,  325  111,  6l2. 

The  order  is  reversed  and  the  cause  remanded, 
for  further  proceedings  in  conformity  with  this  opinion, 

REVERSED  AND  REI-iANDSD. 
BURKE  AND  FRIEND,  J.J. ,  Concur. 
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MR.  PRESIDING-  JUSTICE  NIEMEYER' DELIVERED  THE  OPINION 

OF  THE  COURT. 

Plaintiff  appeals  from  an  order  striking  his 
complaint  and  dlsraisslng  his  action  for  libel. 

Plaintiff  and  defendant  were  rival  candidates 
for  nomination  for  the  office  of  member  of  the  House  of 
Representatives  of  the  United  States  for  the  Second 
Congressional  District  of  Illinois  at  the  primary  election 
held  April  11,  1950.   On  April  6,  195O  plaintiff  instituted 
this  action.  By  amended  complaint  filed  February  20,  I952 
he  charged  that  defendant  on  April  3rd,  4th,  5th  and  6th, 
1950,  printed,  published,  circulated  and  sent  out  17,000 
circulars  to  the  voters  and  citizens  residing  in  the  second 
congressional  district  of  Illinois,  alleging  among  other 
things  the  follov/ing: 


"Hence  it  is  no  surprise  to  find  'Bernie' 
(meaning  the  plaintiff,  Bernard  E.  Epton) 
running  against  the  selected  ticket  in  I95O, ' 
particularly  since  he  (meaning  the  plaintiff, 
Bernard  E,  Epton)  is  well  financed  in  his  ' 
campaign  by  funds  collected  by  him  in  1948, 
originally  in  the  interest  of  Dwight  Eisen- 
hower for  President  (meaning  that  the  plain- 
tiff, Bernard  E.  Epton  misappropriated"  to  his 
own  use  funds  which  were  placed  with  him  in 
trust  for  the  cam-oaign  of  Dwight  Eisenhower 
for  President  of  the  United  States).  The 
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Trlbune  of  19^8,  quoted  'Bernie'  as  stating 
the  funds,  reportedly' sone  $25,000,00,  v;ould 
be  -returned  to  donors,  but  a  later  Tribune 
article  in  1950  quotes  'Bernie'  as  stating 
that  'part'  of  the  money  v/as  returned. 
'Bernle'  is  non-comnlttal  but  he  adjnlts  'part' 
of  the  funds  are  being  expended  in  his  interest. 
He  does  not  attempt  to  explain  why  they  v;ere 
not  returned  to  donors  two  years  ago  in  full," 

Plaintiff  contends  that  the  foregoing  publication 
is  libelous  per  se:  that  it  charges  hin  with  dishonesty 
in  the  handling  of  trust  funds.   The  chargo  that  plaintiff's 
campaign  is  financed  by  funds  collected  originally  in 
the  Interest  of  D\«right  Eisenhower  for  President,  is  not  a 
charge  of  misapioropriation  of  trust  funds.   It  cannot  be 
given  that  meaning  by  innuendo  unless  extraneous  matters 
are  alleged  warranting  an  enlargement  of  the  words  published 
beyond^  their  natural  Import  by  an  innuendo.  McLaughlin  y. 
Fisher,  136  111,  111,  ll6.   Such  alleviations  are  laclcing. 
The  lang-uage  is  not  ambiguous  or  uncertain.  V/hether  it  is 
libelous  per  _se  is  a  question  to  be  determined  by  the  court, 
Tiernan  v.  East  Shore  Newspapers,  Inc, ,  1  111.  App.2d  I50, 
The  language  must  receive  an  innocent  construction  when 
susceptible  of  such  interpretation,  and  cannot  by  innuendo 
be  extended  beyond  a  reasonable  construction,   Creltz  v, 
Bennett,  273  HI.  App,  88;  Elck  v.  Perk  Dog  Food  Co,, 
3^7  111*  App.  293j  LaG-range  Press  v.  Citizen  PubllsrJing  Co., 
252  111.  App.  ^82. 

The  succeeding  language  of  the  publication  In 
respect  to  articles  in  The  Tribune  in  19^  and  1950  ^^^ 
the  failure  of  plaintiff  to  explain  why  the  funds  collected 
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In  19^4-8  were  not  returned  to  donors  "trrro  years  ago  In 

full,  are  not  libelous,  .  Placentl  v,  Willlans  Pre::s,  Inc, , 

3^7.111,  App,  ^■^0   [abst,}*,  Tie  man  v.  East  Shore  Newspapers, 

Inc,,  supra; 

The  trial  court  did  not  err  in  striking  the 
ajnended  complaint  and  dismissing  plaintiff  s  action. 
The  judgment  is  affirmed, 

AFFIRMED. 

BURKE  and  FRIEND,  J.J.,  Concur, 
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MR.  JUSTICE  BURKE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Frances  Cheslog,  a  r.lnor,  filed  a  complaint 
to  recover  danages  for  injuries  sustained  through 
the  alleged  negligence  of  Lucille  T.  Lautz  and  Arthur 
Cheslog,  the  father  of  Frances,  Joined  to  recover  the 
suras  paid  for  medical  services.   A  verdict  was  returned 
in  favor  of  the  minor  for  $1250  and  in  favor  of  the 
father  for  $400.   Motions  for  a  directed  verdict,  for 
Judgment  notwithstanding  the  verdict  and  for  a  new  trial 
were  denied  and  Judgment  was  entered,  to  reverse  which 
defendant  appeals. 

Wilton  Avenue  Is  a  north  and  south  highway 
apT)roximately  28  feet  wide  at  932  west  in  Chicago,   It 
runs  between  Wellington  Avenue,  3000  north,  and  Barry 
Avenue,  3100  north,  which  are  east  and  west  streets. 
Nelson  Street,  an  east  and  west  highway  at  3032  north, 
runs  east  from  Wilton  Avenue,   It  does  not  run  west  from 
Wilton  Avenue,   On  the  east  side  of  Wilton  Avenue  north 
of  Nelson  Street  there  is  a  public  school  playground 
and  adjoining  it  on  the  north  is  the  school.   The  east  side 
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Of  the  block  from  Nelson  Street  to  Barry  Avenue  Is  occupied 
by  the  playground  and  the  school,  and  the  west  side  of 
Wilton  Avenue  from  Wellington  Avenue  to  Barry  Avenue  Is 
occupied  by  houses,  except  that  there  is  a  candy  and  groizery 
store  at  3046  Wilton  Avenue.   This  store  is  opposite  the 
north  end  of  the  playground.   The  minor,  5  years  of  age, 
was  injured  when  she  cane  in  contact  with  defendant's 
Chevrolet  automobile  being  driven  in  a  northerly  direction 
on  Wilton  Avenue  near  Nelson  Street  at  about  12:30  noon  on 
Monday,  April  25,  19^9.   Defendant,  called  by  -.laintiffs 
under  Section  60  of  the  Practice  Act  and  also  testifying 
in  her  own  behalf,  said  that  she  lived  ^■  or  S   blocks  from 
where  the  mishap  occurred.  She  had  been  shopping  near  the 
"El  Station"  on  Wellington  Avenue,  a  short  distance  v;est  of 
Wilton  Avenue,  and  was.  driving  her  car  north  on  V/ilton 
Avenue  on  her  way  hone.   There  were  no  autonobiles  parked 
on  the  east  side  of  Wilton  between  Nelson  and  Barry  Avenue, 
There  xvere  no  children  in  the  playground  or  schoolyard  or 
around  the  school  at  the  tine  as  school  was  not  in  session 
that  week.   Cars  facing  south  were  parked  along  the  west 
side  of  Wilton  between  Barry  and  Wellington  Avenue.   At  the 
time  of  the  occurrence  defendant  was  39  years  of  age.   She 
had  driven  autonobiles  for  about  25  years  and  had  driven  the 
Chevrolet  about  5  years.   It  was  In  good  nechanlcal  condition. 
As  she  passed  Nelson  Street  driving  north  her  car  vjas 
traveling  at  a  speed  of  15  to  18  miles  an  hour.   Driving  north 
she  savj  "two  little  children"  playing  between  the  parked 
cars  on  the  west  side  of  Wilton  Avenue.   Her  car  had  passed 
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Nelson  Street  when  she  first  saw  the  children.  Asked 
whether  she  slowed  cown  when  she  saw  the  children  she 
answered:  "I  thought  I  was  going  very  slow  as  It  was," 
Her  car  continued  north  at  the  sax:e  rate  of  speed.   The 
right  side  of  her  car  as  It  moved  north  was  between  2  and 
^  feet  west  of  the  east  curb.   There  were  no  people  on  the 
street  at  the  tine  except  the  2  children  playing  between 
the  parked  cars.   As  she  proceeded  north  past  the  place 
where  the  children  were  between  the  parked  cars,  out  of  the 
corner  of  her  left  eye  she  saw  a  flash  of  a  child  running 
east.  When  she  observed  the  "flash  of  the  child"  the  child 
was  8  or  9  feet  to  the  west  of  hor  car.  She  }}feZt   a  bunp," 
put  on  the  brakes  and  stopped  her  car.   She  brought  her 
car  to  a  stop  within  6  or. 7  feet.   The  car  did  not  skid. 
She  did  not  blow  her  horn.  When  she  saw  the  children  out 
of  the  corner  of  her  eye  the  front  part  of  her  car  had 
passed  them.   She  got  out  on  the  left  side  and  walked 
toward  the  rear  of  her  car.   The  child,  later  identified 
as  the  plaintiff,  was  sitting  on  the  pavement  with  her 
"left  foot  underneath  her."  The  space  between  the  parked 
cars  from  which  the  child  emerged  was  about  6  feet.   The 
child  ran  towards  the  rear  of  the  car  and  into  the  left 
rear  fender.   The  impact  took  place  approximately  opposite 
the  store  at  30^1-6  Wilton  Avenue.   Defendant  estimated  that 
she  stopped  the  car  in  "maybe  another  lot,"   In  discussing 
the  ^^ridth  of  a  lot  she  estimated  that  she  stopped  her  car 
"between  I5  and  20"  feet. 
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A  fire  department  ambulance  arrived  and  took  the 
child  to  a  hospital.   She  had  a  swelling  on  her  forehead, 
abrasions  and  contusions  and  a  fracture  of  the  lov;er  third 
of  the  right  tibia.   The  attending  physician  said  that 
his  patient. "got  a  good  bony  callous  formation"  and  "a  pretty 
nice  pe.sult."  Janes  Kelly,  a  policeman  assigned  to  the 
Accident  Investigation  Squad,  arrived  at  the  scene  about  half 
an  hour  after  the  occurrence.  He  wrote  out  an  accident 
report,  obtaining  nearly  all  of  the  Infornation  fron  the 
defendant,  A  photostatic  copy  of  the  report  was  received 
in  evidence.  He  stated  that  she  said  the  left  front 
of  her  autoEobile  cane  in  contact  with  the  injured  child; 
that  she  told  him  she  was  10  feet  frorr  the  child  when 
"she  noticed  there  was  danger";  and  that  at  the  tine  she 
first  noticed  the  child  her  automobile  was  proceeding  at 
"approximately  20  miles  an  hour."  On  cross-exaiination 
Officer  Kelly  said  he  investigated  7  or  8  accidents  a  day 
ajLd  that  he  does  not  have  any  "disHnct  Independent  memory 
of  any  particular  accident,"  He  testified  that  there 
"was  a  skid  mark  on  the  street"  in  front  of  the  building 
at  30J^6  Wilton  Avenue.   He  acknowledged  that  he  wrote 
on  the  report  with  respect  to  the  part  of  the  car  with 
wlilch  the  child  came  in  contact  the  "left  side,"  and  that 
he  wrote  "no  improper  driving  indicated,"  which  meant. that 
from  the  investigation  "there  was  no  improper  driving."  To 
the  inquiry  "Did  you  ask  her  what  she  estir.ated  her  speed 
was"  he  said  she  replied  "approximately  20  miles  an  hour. 


It 


-5- 

To  the  Inquiry  "Did  you  ask  her  what  h»r  estir.ated  speed 
was  at  the  time  of  the  accident"  he  replied  that  she  said 
It  was  15  miles  an  hour.   He  said  she  told  hln  that  her  car 
traveled  8  feet  after  the  impact  and  that  the  impact 
occurBed  in  the  middle  of  the  block,  A  diagram  on  the 
accident  report  shows  defendant's  automobile  facing  north 
opDOSlte  30^6  Wilton  Avenue  with  a  small  circle  to  the 
west  of  the  left  side  of  the  car  near  the  front, 

Audrey  Wacholder,  sailed  by  defendant,  testified 
that  on  the  day  of  the  occurrence  she  lived  with  her  family 
on  the  second  floor  of  the  building  at  93^  Barry  Avenue. 
This  building  is  on  the  north  side  of  Barry.  Avenue.  V/ilton 
Avenue  does  not  run  north  from  Barry  Avenue,   The  building 
is  "right  opposite"  and  faces  Wilton  Avenue,   She  v.'as  13  years 
of  age  and  a  senior  in  high  school.   She  stated  that  she  was 
waiting  for  a  "date"  and  was  leaning  out  of  her  window.   She 
sav;  the  automobile  "coming  down  the  street  very  slowly,"  She 
did  not  see  the  child  until  "she  fell  and  she  was  at  the. 
left  rear  fender  of  the  car,  just  behind  it.  a  little  bit," 
She  saw  the  child  running  across  the  street.   She  said  the 
child  did  not  at  any  time  "get  in  front  of  the  automobile," 
She  did  not  see  any  other  children  in  the  street.   She  saw 
"the  little  child  hit  the  left  rear  fender,"  She  thought 
that  the  defendant  stopped  her  automobile  "anywhere  from  5 
to  6  maybe  7  feet,"   She  said  that  she  drove-  a  car  and 
estimated  that  defendant  was  driving  at  a  speed  of  "say  15» 
16  or  17>  something  like  that,  it  could  have  been  18  or  19» 
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All  I  know  It  v;a8  slow. " 

It  Is  apparent  that  there  was  no  proof  that 
defendant  was  guilty  of  negligence.   All  the  evidence 
shows  that  she  was  driving  her  automobile  north  on  Wilton 
Avenue  at  from  15  to  20  miles  an  hour  from  2  to  ^  feet 
west  of  the  east  curb  and  that  after  she  passed  Nelson 
Street  she  saw  2  children  standing  between  2  parked  cars 
near  the  west  curb.   They  were  not  standing  near  the  path 
of  her  automobile.   She  was  driving  slowly  and  keeping 
a  lookout  ahead.  Frances  Che slog  ran  out  from  between 
the  2  parked  cars  into  the  left  front  or  the  left  rear 
of  her  automobile.  Officer  Kelly  said  that  defendant 
told  him  that  the  child  ran  into  the  left  front  of  her 
automobile.  He  said  that  he  had  no  distinct  recollection 
of  accidents.   The  report  he  made  out  in  response  to 
questions  answered  by  defendant  indicates  that  the  impact 
was  at  the  left  side  of  the  automobile,  Mrs.  Waoholder 
and  defendant  testified  that  the  Impact  was  with  the 
left  rear  fender.  After  the  defendant  saw  "a  flash"  of 
the  child  and  felt  a  bump  she  put  on  her  brakes  and 
stopped  within  a  short  distance.   The  defendant  was  pro- 
ceeding at  a  lawful  speed  and  with  all  due  care. 

Plaintiffs  cite  cases  in  support  of  their 
contention  that  there  was  evidence  that  defendant's  auto- 
mobile was  not  operated  with  due  care  because  of  failure 
to  sound  the  horn.   Section  115  of  the  Motor  Vehicle 
Act  (Par,  212,  Ch.  95-1/2,  111.  Rev.  Stat.  1953)  provides 
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All  I  know  it  was  slow, " 

It  Is  apparent  that  there  was  no  proof  that 
defendant  was  guilty  of  negligence.  All  the  evidence 
shows  that  she  was  driving  her  automobile  north  on 
Wilton  Avenue  at  from  I5  to  20  miles  an  hour  from  2  to  ^>  feet 
west  of  the  east  curb  and  that  after  she  passed  Nelson 
Street  she  saw  2. children  standing  between  2  parked  cars 
at  the  west  curb.  They  were  not  out  In  the  street  and 
were  not  standing  near  the  path  of  her  automobile.   She 
was  driving  alowly  and  keeping  a  lookout  ahead,  Frances 
Che slog  ran  out  from  between  the  2  parked  cars  into  the 
left  front  or  the  left  rear  of  her  automobile.  Officer 
Kelly  said  that  defendant  told  him  that  the  child  ran  into 
the  left  front  of  her  automobile.   He  said  that  he  had  no 
distinct  recollection  of  tarn   accidents.  The  report  he  made 
out  in  response  to  questions  answered  by  defendant 
Indicates  that  the  impact, was  at  the  left  side  of  the 
automobile.   Mrs.  Wacholdet*  and  defendant  testified  that 
the  impact  was  with  the  left  rear  fender.   After  the  defendant 
sav:  "a  flash"  of  the  child  ajid  felt  a  bump  she  put  on  her 
brakes  and  stopped  within  a  short  distance.   The  defendant 
was  proceeding  at  a  lawful  speed  and  with  all  due  care, 

/    Plaintiffs  cite  cases  in  support  of  their 
contention  that  there  was  evidence  that  defendant's  auto- 
mobile was  not  operated  with  due  care  because  of  failure 
to  sound, the  horn.   Section  II5  of  the  Motor  Vehicle 
Act  (Par,  212,  Gh.  95-1/2,  111.  Rev.  Stat,  1953)  provides 
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that  the  driver  of  a  motor  feehlcle  shall  v/hen  reasonably 
necessary  to  Insure  safe  operation  glv«  audible  '.-/arning 
with  Ms  horn  but  shall  not  other-v/ise  use  his  horn  \ihen 
upon  a  highway,   Par.  (d)  of  Sec,  75;  (Par.  172,  Ch.  95-1/2 
111,  Rev,  Stat,  1953)  provides  that  every  di^lver  shall 
exercise  due  care  to  avoid  colliding  v;ith  any  pedestrian 
upon  any  highway  and  shall  give  warning  by  sounding  the 
horn  when  necessary  and  shall  exercise  proper  precaution 
upon  observing  any  child  or. any  confused  or  any  incapaci- 
tated person  upon  a  roadway.   In  the  instant  case  the 
child  ran  into  the  side  of  the  autonobile.   It  is  apparent 
that  there  was  no  necessity  for  blowing  the  horn.   The 
evidence  shows  that  defendant  was  exercising  "proper 
precaution, "  As  there  is  no  proof  that  defendant  was 
negligent  in  the  operation  of  her  .autonobile,  the  Judgment 
of  the  Superior  Court  of  Cook  County  is  reversed  and  the 
cause  remanded  with  Directions  to  enter  Judgment  against 
plaintiffs. 


JUDGMENT  REVERSED  AND  CAUSi 
REMAIIDED  WITH  DIRECTIONS. 

NIEMEYER,  P.  J.  and  FRIEND,  J, ,  Concur, 
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AGNES  WISLA,  ) 

)   APPEAL  FROM 
Appellee,    ) 

j   CIRCUIT  COURT, 
■V.  ) 
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EDWARD  F,  FRY, 

Appellant, 


COOK  COUNTY 
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MR.  JUSTICE  FRIEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

In  a  suit  to  recover  damages  for  personal 
injuries  sustained  by  plaintiff  when  she  was  struck 
by  defendant's  automobile,  .the  Jury  returned  a  verdict 
in  her  favor  for  $37,000,00.  Motions  for  Judgment 
notwithstanding  the  verdict  and  for  a  new  trial  v;ere 
overruled,  and  Judgment,  was  entered  on  the  verdict,  from 
which  defendant  appeals. 

The  accident  occurred  about  9 J 30  p.m.  on 
October  I5,  1950>  at  the  intersection  of  Milwaukee  and 
Montrose  avenues  in  Chicago.  Montrose  avenue  runs  east  and  west; 
Milwaukee  avenue,  northwest  and  southeast.  Both  are 
much-traveled  thoroughfares,  and  measure  forty-two  feet 
from  curb  to  curb.   There  "fcrere  three-cycle  stop-and-go 
lights  On  all  four  corners.   Plaintiff  was  attempting  to 
cross  Montrose  avenue  from  south  to  north  several  feet  west 
of  the  intersection  of  the  two  streets,  and  x^/as  struck  by 
defendant's  car  which  had  crossed  the  Intersection, 
proceedir]ig  west  on  Montrose  avenue,  in  the  inner  or  center 
traffic  lane. 

It  appears  from  the  evidence  that  plaintiff 
had  been  visiting  her  niece,  Virginia  C-uthrie,  who 
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reslded  at  545^4'  Cullom  avenue,  Mrs,  Guthrie's  husband, 
traveling  east  on  Montrose,  drove  plaintiff  to  the 
Intersection  of  Montrose  and  Milwaukee  avenues,  and  let 
her  off  on  the  south  curb  of  Montrose  and  about  two  car 
lengths  W8Bt  of  Milwaukee,  from  which  point  she  intended 
to  cross  to  the  northwest  corner,  buy  a  newspaper  and 
take  the  street  oar  to  her  home  at  2386  Milwaukee  avenue. 
She  testified  that  after  Guthrie  had  driven  on,  she 
walked  to  the  south  sidewalk,  window-shopped  for  a 
few  minutes,  walked  up  to  Milwaukee  avenue  and  turned  to  the 
curb  on  Montrose  avenue;  that  there  were  some  cars  going 
east,  but  that  she  did  not  remember  whether  there  v/ere 
any  westbound  cars;  that  she  observed  the  traffic  signal 
on  the  northwest  corner  which  was  red,  then  waited,  and 
when  it  changed  to  green  she  started  to  walk  across  Montrose; 
that  a  car  going  east  pulled  up  so  close  to  Milwaukee  avenue 
that  it  blocked  the  crossing,  requiring  her  to  pass  It 
either  to  the  front  or  the  back,  and  she  chose  the  latter 
alternative;  and. that  she  did  not  see  any  cars  crossing 
Milwaukee  avenue.  When  she  reached  ar-roxinately  the 
middle  of  Montrose  avenue,  she  said  that  she  looked  to 
her  rl^t  but  did  not  see  any  traffic  moving,  and  when 
she  had  almost  reached  the  north  curb,  she  was  hit  by 
defendant' s  car.   She  stated  that  she  did  not  see  the 
car  until  it  hit  her,  nor  did  she  know  where  it  ca-ne  from. 
She  remembered  nothing  else  in  connection  with  the  occurrence 
until  she  regained  consciousness  at  Baimont  Community 
Hospital,  where  she  was  taken  following  the  accident. 
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Accordlng  to  plaintiff  8  teetinony,  the  eastbound 
car  which  blocked  the  crossing  was  a  few  feet  av;ay  from 
the  curb.   She  said  that  as  she  passed  behind  it  she  did  not 
see  any  other  cars  between  it  and  the  middle  of  the  street; 
that  there  were  pars  to  the  west  of  it,  but  that  she  could 
not  say  how  many, 

Elaine  Grotz,  a  witness  for  plaintiff,  had  Just 
alighted  from  a  Milwaukee-avenue  street  car  and  was  standing 
on  the  northwest  corner,  facing  southeast.   She  stated  that 
she  did  not  observe  the  operation  of  the  traffic  lights, 
nor  31d  she  notice  if  there  were  any  moving  automobiles 
on  Montrose  avenue  crossing  from  either  the  east  or  the 
west;  that  she  first  saw  plaintiff  when  she  was  not  quite 
half-way  across  Montrose;  that  plaintiff  was  definitely 
in  the  crosswalk;  that  defendant' s  car  struck  her  just 
before  she  reached  the  north  curb;  and  that  Just  before 
the  accident  she  did  not  see  defendant's  car.   On  cross- 
examination,  the  witness  stated  that  she  could  not 
remember  whether  plaintiff  crossed  within  a  foot  op  two 
of  the  rear  of  the  automobile  standing  on  Montrose. 

Dr.  Archie  M.  Kadow  bqm   the  accident  the  instant 
It  occurred,  .  He  vras  standing  a  couple  of  doors  north 
of  the  corner.  He  testified  that  plaintiff  was  on  the 
crosswalk;  that  the  right  front  fender  of  defendant's  car 
cajne  in  contact  with  her;  and  that  he  gave  plaintiff  first 
aid,  assisted  in  placing  her. leg  in  a  splint,  and  in 
putting  her  in  the  ambulance. 
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Edward  F,  Fry,  testifying  in  his  own  behalf,  stated 
that  he  had  driven  west  on  Montrose,  a:,;i  roaching  Milv;aukee 
at  a  speed  of  about  /twenty-five  miles  per  hour;  that  the 
Montrose  traffic  lights  were  greenj  that  there  were  cars 
going  east,  crossing  the  intersection;  that  his  car 
was  about  a  foot  north  of  the  center  line  of  Montrose;  and 
that  he  entered  the  intersection  at  about  twenty  miles 
per  hour.  He  further  stated  that  there  was  an  eastbound 
car  in  the  inner  lane  of  Montrose  which  had  stopped  in 
the  center  of  the  intersection  preparatory  to  aal:ing  a  left 
turn  into  Milwaukee,  that  there  were  at  least  two  other 
cars  that  had  stopped  to  the  rear  of  it  and  that  other  cars 
were  coming  up;  that  after  he  had  gotten  across  Hilwaiikee, 
plaintiff  darted  out  from  behind  an  eastbound  car  into 
his  path  of  travel.  He  was  then  going  about  ten  miles 
an  hour,  and  plaintiff  was. about  eight  to  ten  feet  from 
the  north  curb  at  the  time.   The  front  of  his  car  struck 
plaintiff;  his  right  front  headlight  was  broken,  and  the 
right  front  fender  received  a  small  dent.  He  Jamr.ed  on 
his  bralces,  and  after  the  accident  plaintiff  was  lying  to  the 
north  and  about  four  to  five  feet  to  the  rear  of  h-is  car, 

Mrs.  Fry,  his  wife,  who  was  seated  beside  him, 
testified  that  as  they  crossed  the  street  there  were  cars 
to  the  left  of  them,  facing  east,  which  were  standing  still. 
She  noticed  plaintiff  dart  from  behind  a  v:aiting  car  to 
their  left  and  into  the  path  of  defendant's  automobile; 
and  in  other  respects  she  also  corroborated  defendant's 
testimony. 
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Robert  Oudln,  a  wltnesr,  foE  defendant,  testified 
that  he  vjas  driving  east  on  Montrose  avenue;  that  v;hen  he 
arrived  at  the  Intersection  he  had  the  stop  light;  that 
when  the  light  changed  he  put  out  his  hand  to  signal  a 
left  turn  and  pulled  up  to  the  northbound  tracks  on 
Mllv/aulcee,  pausing  there  to  let  some  cars  go  by,  aaong 
which  was  defendant's  automobile;  and  that. defendant' s  speed 
was  about  fifteen  to  twenty  miles  pef  hour.  He  then  waited 
for  two  other  cars  to  pass,  and  heard  the  thud  of  an  impact 
while  he  was  making  his  left  turn.  After  he  pulled  to  the 
curb  on  Milwaukee  avenue,  he  crossed  on  foot  to  the  scene 
of  the  accident,   Mr,  Fry' s  car  was  on  the  inside  westbound 
lane  of  Montrose,  and  there  vjere  at  least  two  or  three  other 
cars  behind  hin.  He  further  stated  that  there  were  likewise 
at  least  two  or  three,  cars  behind  hin  while  he  v;as  trying 
to  nake  his  left  turn.   His  wife  and  tv;o  children  v;ere  with 
him,  and  Mrs,  Oudln  substantiated  his  testimony, 

Aaron  Dunn,  another  witness  who  saw  the  accident 
and  gave  defendant  his  card,  testified  that  at  the  time 
of  the  occurrence  he  was  driving  east  on  the  outer  lane  of 
Montrose;  that  he  intended  to  turn  right  anto  Milwaukee  and  go 
south;  that  as  he  approached  Milwa-ulcee,  the  east  and  west 
traffic  lights  were  green;  that  there  was  traffic  in  the 
inner  lane  moving  slowly  eastward.   He  saw  plaintiff  at 
just  the  moment  defendant's  car  struck  her,  and  he 
concluded  that  she  "must  have  been  to  the  rear  of  the  car 
as  It  was  moving  into  the  intersection,"  He  .estimated  that 
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she  was  approximately  ten  feet  west  of  the  crospv/alk  v;hen 
he  first  saw  her.  The  light  that  showed  east  and  west 
at  the  tine  defendant's  car  and  plaintiff  cajne  together 
was  amber.   At  the  tine  of  the  Impact  the  witness  did  not 
go  to  the  scene  of  the  accident,  inasmuch  as  he  could  find 
no  parking  space.   Instead,  he  continued  6n  hone,  a  distance 
of  only  seven  blocks,  then  about  fifteen  minutes  later 
returned  and  made  himself  known  to  defendant. 

The  evidence  supports  the  conclusion  that  if 
plaintiff  walked  behind  a  car  which  blocked  her  passage, 
as  she  believes  she  did,  she  must  necessarily  have  proceeded 
to  cross  some  distance  west  of  the  crosswalk  and  in  front 
of  the  cars  which,  so  she  stated,  stopped  to  the  rear  of  it. 
Even  though  she  had  the  green  light  in  her  favor,  she  was 
still  required,  in  the  exercise  of  reasonable  care  for  her 
own  safety,  to  guard  against  traffic  along  Montrose  avenue. 
She  testified  that  when  she  had  Just  about  reached  the 
middle  of  Montrose  avenue  she  looked  to  her  right  but 
"didn't  see  anythingnoving, «  although  the  fact  must 
undoubtedly  be  that  the  defendant's  car  was  only  a  short 
distance  from  her  at  the  tine  she  reached  the  midcJe  of  Montrose, 
and  she  must, have  seen  the  car  if,  as  she  testified,  she  did 
in  fact  look.   "Courts  are  not  required  to  accept  as  true 
testimony  which  contains  such  inherent  improbability 
as  to  impeach  itself"  and  "may  disregard  testinooy  which  is 
discredited  by  circumstances  as  well  as  by  the  statements 
of  the  witness  himself."  Lasky  v.  Smith,  ^lO?  111.  97. 
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Narrowed  to  the  consideration  of  vlcual  observation,  thla 

principle  has,  in  Dee  v.  City  of  Peru,  3^3  111.  36,  been  stated 

as  follows:   "The  law  will  not  tolerate  the  absurdity  of 

permitting  one  to  testify  that  he  looked  and  did  not  see 

the  danger  when  the  viev;  was  unobstructed  and  v/here,  if.  he 

had  properly  exercised  his  sight,  he  would  have  seen  it." 

There  is  no  evidence  tending  to  prove  that 
defendant's  car  was  not  being  properly  driven  at  the  time 
of  the  occurrence,  or  that  it  was  being  driven  at  an 
excessive  rate  of  speed.   Defendant's  testimony,  which  is 
corroborated  by  the  testimony  of  other  witnesses,  is  that 
he  entered  the  intersection  on  th@  green  light,  that  he 
was  traveling  in  the  inner  traffic  lane,  driving  cautiously 
through  the  intersection,  and  that  his.  speed  at  the  time 
of  Impact  was  about  ten  miles  per  hour.  His  car  traveled 
only  about  eight  to  ten  feet  after  the  impact  before  it 
came  to  a  stop. 

After  a  careful  detailed  examination  of  the  record 

we  have  reached  the  conclusion  that  the  verdict  is  contrary 

to  -the  manifest  weight  of  the  evidence.   Since  the  case  v;ill 

in  all  probability  be  retri«^  defendant's  contention  that 

the  verdict  is  excessive  need  not  be  discussed.   The  judgment 

of  the  Circuit  Court  is  reversed  and  the  cause  remanded 

with  directions  that  defendant  be  granted  a  new  trial. 

JUDGMENT  REVERSED  MD   CAUSE 
REMANDED  ¥ITH  DIRECTIONS. 

NIEl^IEYER,  P.J.  and  BURKE,  J.,  Concur. 
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MR.  JUSTICE  FRIEND  DELIVERED  IIJE   OPINION  OF  THE  COURT. 

The  original  plaintiff,  Ruth  H.  Sullivan, 
brought  suit  against  Thomas  and  Lottie  Remington,  and 
other  defendants,  to  foreclose  the  lien  of  a  first 
mortgage  on  property  improved  with  a  three-story  brick 
dwelling  located  at  6048  Harper  avenue  in  Chicago,  alleg- 
ing six  months'  default  in  the  payment  of  monthly  installment 
notes.  Plaintiff  having  secured  a  divorce  from  George  C. 
Sullivan,  her  husband,  subsequently  married  Claude  H, 
Brumfield,  and  he  was  substituted  as  plaintiff.   The  cause 
was  referred  to  John  P.  McGoorty,  a  master,  who,  pursuant 
to  hearing,  recommended  a  decree  of  foreclosure.  The  matter 
then  came  up  on  exceptions  to  the  master's  report;  the 
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chancellor  sustained  the  exceptions  and  dismissed  the 
suit  for  want  of  equity,  from  v;hlch  decree  plaintiff 
appeals. 

The  foreclosure  suit  was  Instituted  May  26,  1950, 
The  amount  of  the  mortgage  was  $6000.00  and  was  given  to 
secure  Installment  notes  of  ^75.00  each,  payable  monthly, 
beginning  June  15,  19^7.   There  was  also  a  provision  for 
the  monthly  payment  of  one-twelfth  of  the  estimated  annual 
taxes  and  assessiaents,  and  the  indebtedness  bore  Interest 
at  five  per  cent  per  annum. 

Thomas  Remington,  a  bachelor,  and  his  mother, 
Lottie  Remington,  had  acquired  title  to  the  property  in 
Joint  tenancy  on  May  6,  19^-7,  and  on  that  day  had  made 
a  $3000.00  Junior  mortgage  to  Ruth  Sullivan,  which  was 
aolft  and  assigned  to  Carrie  Chatllen  on  June  30,  19^1-7. 
Thomas  Remington  died  July  27,  19^8,  and  his  mother,  divorced 
but  not  remarried,  became  the  surviving  Joint  tenant.  As 
such  she  entered  into  an  agreement  for  sale  of  the  premises 
by  warranty  deed,  including  the  furniture  and  fixtures,  to 
Lutie.H.  Adams  upon  the  following  terms:  a.  cash  payment  of 
|2901,7ii';  the  further  siim  of  111^1-2.88,  payable  at  §60.00  per 
month,  with  interest?  the  buyer  undertal:ing  to  pay  the 
general  taxes  for  19^7  and  thereafter,  as  well  as  payment 
of  all  amounts  due  and  owing  under  the  terms  of  the  first 
mortgage,  and  all  payments  due  on  the  Junior  mortgage. 
An  itemized  inventory  of  the  furniture  and  furnishings 
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Included  in  the  sale  was  attached  to  and  made  a  part  of 
the  agreement  for  warranty  deed. 

After  Ruth  Sulllv,an'  a  marriage  In  December  19^9 
to  Brumfleld,  who  was  a  Chicago  resident  and  building 
contractor,  he  became  the  real  party  in  interest  in  the 
foreclosure  of  the  first  mortgage,  but  it  was  not  formally 
assigned  to  him  until  May  29,  1950.   The  suit  was  continued 
in  Ruth  Sullivan' s  name  as  plaintiff  until  May  18,  1951,  when 
Brumfleld  was  formally  substituted, . under  the  provisions. of 
section  5/^  of  the  Practice  Act  (111,  Rev.  Stat.  1953,  ch,  110, 
par,  178).   However,  the  order  of  substitution  provided  that, 
until  further  order  of  court,  title  of  the  cause  should 
remain  unchanged.  All  payments  on  the  first  mortgage  were 
made  to  Ruth  Sullivan;  she  accounted  to  her  husband, 
Claude  H.  Brumfleld,  for  the  $75.00  monthly  installments, 
as  received. 

The  first  mortgage  was  secured  and  protected  by  a 
fire,  lightning  and  extended  coverage  Insurance  policy  of  the 
Alliance.  Insiirance  Company  of  Philadelphia,  in  the  amount 
of  §8000,00,  for  a  term  of  five  years  expiring  December 
12,  1951«   This  policy,  with  the  consent  of  the  insurance 
company,  was  assigned  by  Carrie  Chatlien,  then  owner  of  the 
property,  to  the  Remingtons  and  Ruth  H,  Sullivan,  mortgagee, 
as  their  respective  Interests  appeared;  and  the  policy,  so 
assigned,  was  delivered  to  and  held  as  adcltional  security 
by  Ruth  Sullivan, 
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A  fire  occurred  on  the  premises  on  Septenber 
23j  19^9.  The  insurahpe  company  refused  to  pay  the 
adjusted  loss  of  ^12i!'8»31  to  the  plalntlff-mortgagee  but  was 
willing  to  deposit  that  sua  with  the  clerk  of  the  Superior 
Court  or  to  pay  it  to  a  receiver  appointed  by  the  court. 
Thereupon  the  insurance  company  and  its  Chicago  agent 
were  joined  as  parties  defendant.   They  filed  their  appeGJ>- 
ance  and  answer,  reiterating  their  willingness  to  deposit 
the  money  in  court  or  pay  any  receiver  appointed  by  the  court, 
if  so  ordered.  Accordingly,  on  plaintiff ^s  motion,  an  order 
was  entered  June  23,  1950,  appointing  the  Chicago  Title  and 
Trust  Company  as  receiver.   On  July  27,  1950  a  judgment 
order  was  entered  against  the  insurance  company  in  the  amount 
of  (512^8,31  in  full  satisfaction  of  its  liability  for  the 
fire  loss.  The  judgment  was  immediately  paid  in  open  court 
to  the  Chicago  Title  and  Trust  Company  as  receiver,  and 
thereupon  the  insurance  company  and  its  agent  were  dis- 
missed as  defendants, 

Lutie  H,  Adams,  who,  at  the  time  the  fire 
occurred,  was  in  possession  of  the  premises  under  her 
agreement  for  a  warranty  deed,  had  been  receiving  a 
weekly  rental  of  $33,00  from  that  portion  of  the  premises 
damaged  by  the  fire  in  question,  and  she  contends  that  she 
was  unable,  because  of  the  failure  and  refusal  of  Ruth 
Sullivan  to  turn  over  and  deliver  the  insurance  policy  to 
the  insurance  company  so  that  the  claim  for  loss  could  be 
procesaed..  and  the  claim  paid,  to  repair  the  fire-damaged 


r  '-- 


;i 


'•.■-,  J. ■. 


'T  ■.      f'" . 


.;•  L: 


.    ;   !'.■■ 


''■   f  L 


V/ 


~5- 

premises,  resulting  In  a  continual  loss  to  her  of  the 
weekly  rent  which  she  otherwise  would  have  recelvedj  and 
the  defense  thus  Interposed  is  that  plaintiff  In  the 
foreclosure  proceeding  came  Into  court  with  unclean 
hands.   In  her  answer  Lutle  H,  Adans  set  upthls  sole 
defense  and  also  interposed  a  counterclaim  which  set 
forth  the  sane  facts  and  relied  on  the  same  legal  theory 
as  support.   Specifically,  she  urged  her  inability  to  make 
the  mortgage  paymetits,  which  were  admittedly  in  default, 
because  of  loss  of  speculative  profits  from  her  rooming-house 
business.   It  is  significant  that  that  circumstance  was  not 
mentioned  in,  and  had  nothing  to  do  with,  the  mortgage 
contract  assumed  by  her.   This  was  not  a  lease  but  a 
mortgage  requiring  installment  payments.   Of  course,  under 
a  lease  of  business  property  for  a  specified  purpose, 
breached  by  the  landlord,  it  is  possible  that  the  imJuSJed 
tenant  may  have  redress  in  dajnages  for  loss  of  profits, 
but  there  is  no  analogy  in  this  respect  to  the  instant 
mortgage. 

With  respect  to  the  tender  of  the  insurance  policy, 
there  is  evidence  of  record  that  Lutle  H,  Adams  refused 
the  insurance  policy  when  Claude  Brumfleld,  the  substituted 
plaintiff,  came  to  Chicago  from  California  to  tender  it  to 
her  personally. in  November  19^9*  a  comparatively  short  time 
after  the  fire.   She  told  him  that  she  was  in  the  process 
of  refinancing  the  property  and  Intended  to  pay  off  the 
mortgage.  Thereafter  she  made  demands  for  the  policy  by 
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mall  and  telegram,  and  stated  In  her  pleadings  that  the 

policy  had  not  been  tendered  to  her,  MeanwMle  she  refused 

to  make  any  more  payments  on  the  mortgage,  pleading  her 

Inability  to  do  so  by  reason  of  her  loss  of  revenue  from 

the  rooming  house.   She  testified  that  she  had  for  a  long  time 

been  unable  to  pay,  that  Brumfleld  had  told  her  that  she 

might  make  up  the  payments  If  she  desired,  and  that  she 

had  told  Ruth  Sullivan  months  before. that  she  was  In  the 

process  of  reflnanelhgr  the  property.  While  testifying 

she  reluctantly  admitted  that  she  had  told  Brumfleld  the 

same  thing  when  he  had  tendered  the  Insiirance  policy  to  her 

In  November  19^9.  The  cross-examination  In  this  respect 

was  as. follows:  .  ' 

"Mr,  Vent:  Q,.  What  was  the  conversation  ic-hen  he  pulled 
the  policy  from  his  pocket? 

A,  There  wasn't  much  conversation  about  it, 

Q,  There  was  some  conversation? 

A,  I  saw  the  policy  in  his  hand. 

Q.  In  that  connection  you  asked  him  if  the 
.  mortgage  could  be  palfl.  off? 

A,  Yes,  if  he  was  willing,  and  he  said  yes, 

Q,  V/ell,  you  told  him  you  were  in  the  process 

of  refinancing  the  property,  did  you  not? 

A,  Well,  I  told  Ruth  Sullivan  that  nonths  before. 

The  MaBter:Q„  Did  you  tell  him. that? 

Mr,  Vent:  Q.  Did  you  tell  Mr,  Brumfleld  you  were 

refinancing  the  property  and  could  the  nortgage 
be  paid  off? 

A,  Why,  sure, " 
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In  the  light  of  this  testimony,  the  averments  of  the  answer 

and  the  allegations  of  the  counterclaim  are  at  such  sharp 

variance  with  the  admissions  of  the  witness  as  to  be 

untenable,  and  have  no  place  In  the  findings  which  were 

the  bafeis  of  the  decree  dismissing  the  case  for  want  of 

equity. 

It  appears  that  In  the  course  of  the  proceeding 
the  court  allowed  plalntlf f * s  motion  to  strike  and  dismiss 
the  counterclaim.  Plaintiff  contends  that  since  the  averments 
of  the  answer  and  the  allegations  of  the  counterclaim 
were  precisely  the  same,  this  constituted  res  adjudlcata, 
and  considerable  space  is  devoted  in  the  briefs  to  that 
question.  However,  we  consider  it  unimportant  because  the 
sole  defense  lnteri-)Osed  is  that  of  unclean  hands,  and  an 
examination  of  the  record  does  not  sustain  defendant'  s 
position  in  that  respect. 

Although  plaintiff's  brief  is  quite  voluminous, 
we  are  satisfied  that  the  issues  are  comparatively  simple. 
This  was  a  mortgage  foreclosure,  on  which  there  were 
admitted  defaults  extending  over  a  period  of  six  months, 
and  the  circumstances  which  are  relied  on  to  support  the 
only  defense  interposed  fall  far  short  of  affording 
grounds  for  dismissal  of  the  suit.  Accordingly,  the  decree 
of  the  Superior  Court  is  reversed  in  its  entirety,  and  the 
cause  remanded  with  directions  that  the  decree  of  June  I5,  1953 
be  vacated;  that  a  decree  of  foreclosure  be  entered  in 


'!>;• 


...i  -• 


xo   cf-O  r^. 


;  (■ 


b'Hst'i    <^--    '->v.=  'i'-   -^"'-^     j'.:  :.  :;,t.n^-,  :  ■J 


r;  I  ,  ■ '. .  :.) .  ,' 


:;s?X  .iv    ■ -" 


■'■:■)    c~. 


!.J 


•<■■:         .■•    C' 


.y  •'-.   -.*      '..-w    •  v  .-  -  1-.  '..•         .-.  ' 


;)  ;.^.*■ 


:i     *  .'  '^ ■•■  • 


■  s  ■.'■'■ 


,'.  ■;ri..i!> 


ii)    .;  > 


.■o.. 


I.  ,        .  ,  :     .  ■ ,  ^  +  1 . .  r  > 


.•„  r. 


.r..'     ■■'''• 


.  ■'; .        '-S  • 


;-^•fO•>;■•    ' '=-^' 


•V    •  I 


-8- 

accordance  with  the  findings  and  reconnendations  of 
the  master,  at  apyellee's  costsj  and  that  the  cause  be 
referred  to  a  master  to  proceed  with  the  sale. 


DECREE  REVERSED  IN  ITS  ENTIRETY 
AI'JD  CAUSE  REMAi^DSD  WITH 
DIRECTIONS, . 

NIEMEYER,  P.  J.,  and  BURKE,  J.,  Concur. 
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MR,  JUSTICE  FFlEND  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff  brought  suit  to  recover  daaages  for 
Injuries  sustained  while  riding  as  a  passenger  on  one  of 
defendant's  motor  coaches.  The  accident  occurred  July  7, 
19^8.   Plaintiff  hai  boarded  the  motor  coach  in  which  he 
was  riding  at  the  Union  Station  in  Chicago,  occupying  a 
seat  on  the  right-hand  side,  running  parallel  with  the 
side  of  the  coach,  and  to  the  rear  thereof.   At  the 
intersection  of  Roosevelt  Road  and  Damen  Avenue  the  coach 
was  struck  from  the  rear  by  another  coach,  also  belonging 
to  defendant.  Liability  is  admitted,  but  defendant 
questions  the  nature  and  the  extent  of  the  injuries  clained  and 
seeks  reversal  on  the  ground  that  the  verdict  for  $10,000.00, 
on  which  Judgment  was  entered  and  from  which  it  appeals, 
is  excessive. 

At  the  time  of  the  occurrence  plaintiff  was 
employed  as  a  paint  grinder  by  Sears  Roebuck  and  Company, 
working  forty  hours  per  week  at  an  hourly  salary  of  SI. 37,   His 
duties  involved  setting  up  his  machine  for  the  fineness  of 
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the  grind.  The  major  part  of  hie  workshop  v/aa  located  on 
the  third  floor  of  the  factory,  but  a  onall  part  thereof 
was  on  the  fourth  floor,  since  the  paint,  after  it  is 
mixed  in  paste  form,  cones  down  to  the  machine  from  the 
floor  above.   Plaintiff's  work  required  hin  to  stand  about 
"^S   pei^  cent  of  the  time,  and  he  averaged  twenty-five  trips 
a  day  to  the  fourth  floor  to  adjust  the  oy^ening  to  regulate 
the  amount  of  paint  that  was  to  run  down  to  his  maciiine. 
Plaintiff  also  cleaned  the  machinery,  an  o]ieration  which 
required  him  to  bend. 

As  to  the  collision,  plaintiff  testified  that  his 
right  foot  was  caught  between  the  seats,  and  that  the  im;oact 
caused  the  back  of  his  neck  to  strike  the  arm  rest  of  the 
seat.   The  police  who  arrived  at. the  scene  of  the  accident 
took  him  to  Cook  County  Hospital.   He  testified  that  following 
the  accident  he  had  a  sharp  pain  in  the  back  of  his  heck, 
and  that  it  felt  as  if  something  had  snapr.'ed;  and  that  his 
right  leg  was  bruised.  He  left  the  coach  without  assistance 
following  the  collision,   After  his  arrival  at  the  hospital 
he  was  given  no  first  aid.   The  hospital  record  which. was 
admitted  in  evidence  shows  that  he  was  examined  by  Dr, 
Buckingham  who  entered  a  notation  on  the  record  that 
plaintiff  had  a  "contusion  to  the  right  calf,  half  an  hour  ago," 

After  examination  plaintiff  lef.t  the  hospital, 
took  a  Harrison  street  car  to  California  Avenue,  transferred 
to  a  bus  which  he  rooLe  to  l6th  Street,  got  off  and  walked 
over  a  blook  to  his  home.   He  was  carrying  a  suit  case 
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whlch  he  had  had  with  him  at  the  time  of  the  accident. 
Upon  reaching  home  he  went  to  bed  and  arranged  to  see  Dr. 
Benjamin  Pearlraan  the  next  day  at  Mt,  Sinai  Hospital.  He 
told  Dr.  Pearlraan,  who  made  a  thorough  examination,  that 
his  neck  hurt.  He  was  required  to  strip  and  lie  on  the 
examining  table,  and  his  entire  back  was  examined.   There  were 
no  cuts,  nor  was  there  any  bleeding,  on  any  part  of  his  face, 
iiead  or  body;  the  only  mark  was  on  the  calf  of  his  right 
leg.   Dr.  Pearlman  did  not  apply  any  bandages  to  any  part 
of  his. body,  nor  did  he  prescribe  any  medicines.   Plaintiff 
saw  Dr,  Pearlman  only  two  or  three  times  the  week  following 
the  accident,  and  did  not  consult  him  thereafter.   Plaintiff 
was  on  vacation  at  the  time  of  the  accident,  and  was  due  to 
return  to  work  about  the  middle  of  Julyj  he  was  uncertain 
whether  he  resumed  working  in  July  or. August.  He  took  a 
total  of  ten  therapy  treatments  at  Mt,  Sinai  Hospital  up 
to  the  end  of  July  19^8,  but  none  eintJe  then.   In  October 
19if'9,  some  fifteen  months  after  the  accident,  plaintiff's 
attorney  sent  him  to  Dr,  Relffel,  who  took  x-rays  of 
plaintiff.  Again,  no  medicines  were  prescribed,  and  the 
doctor  told  plaintiff  nothing. 

After  returning  to  work,  he  pursued  his  employment 
continuously  from  that  time  to  the  time  of  the  trial.   Since 
the  accident  he  has  received  several  raises  in  pay  and 
testified  that. at  the  time  of  the  trial  he  was  receiving 
$1,93  per  hour.  When  the  accident  occurred  he  was  working 
forty  hours  per  week,  but  at  the  time  of  the  trial  he  worked 
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fifty  to  fifty-five  hours,  standing  three-fourths  of  the 
time. 

From  July  I5,  19^8, which  v/as  the  date  he  last  sav/ 
Dr.  Pearlman,  to  October  19^9,  when  he  vlsltei  Dr.  Relffel, 
plaintiff  consulted  no  other  physician  and  received  no 
medical  treatment  until  he  visited  Dr.  Charles  M,  Pease  in 
July  1951«   Dr.  Pease  took  x-rays  and  suggested  that  he  take 
aspirin  and  apply  hot  turklsh  towels  to  his  neck.   Following 
his  last  visit  to  Dr.  Pearlman,  plaintiff  took  hot  baths  and 
sun-lamp,,  treatmento.   He  testified  that  these  did  not  seem 
■fco  help  him;  that  he  had  a  pain  in  his  back  constantly; 
that  when  he  bent  over  to  pick  up  something,  a  pain  would 
shoot  up  to  the  back  of  his  head,  resulting  in  headache;  that 
he  could  not  straighten  his  head  all  the  way  back;  and  that 
he  experienced  difficulty  in  tying  his  shoes. 

Neither  Dr.  Pearlman  nor  Dr.  Relffel  was  called 
as  a  witness  at  the  trial,  and  no  explanation  was  made 
for  their  absence.  Dr.  Pease,  one  of  plaintiff's  expert 
witnesses,  who  had  treated  hlra  long  after  the  accident, 
testified  that  plaintiff  needed  a  surgical  spinal  fusion, 
the  customary  charge  for  that  tj'-pe  of  operation  being  from 
^J750.00  to  ^1000.00;  that  the  patient  would  be  hospitalized 
for  three  to  six  weeks;  and  that  there  would  be  a  period 
of  convalescence  of  about  five  to  six  months,  necessitating 
his  absence  from  work  dufclng  that  period.   It  was  the 
doctor*  s  opinion  that  the  condition  of  the  fifth  cervical 
vertebra  was  sufficient  to  cause  the  pain  of  which  plaintiff 
complained. 
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Two  oth^r  expert  wltneeeea  testified  at  the  trial. 

One  of  these,  Dr»  Horace  E.  Turner,  called  on  behalf. of 

plaintiff,  had  examined  him  shortly  before  the  trial. 

Erom  X— rays  In  evidence  he  stated  in  substance  that  there 

was  a  deformity  along  the  anterior  aspect  of  the  body 

of  the  fifth  cervical  vertebra  which,  in  his  opinion,  was 

the  result  of  a  compressed  fracture  suffered  by  plaintiff 

sometime  in  the  past,  but  he  could  not  fix  the  date.   In 

answer  to  a  hypothetical  question  he  stated  that  "there 

may  be  or  might  be  a  causal  connection  between  the  accident 

as  described  in  the  hypothetical  question  and  the  ill-being" 

of  plaintiff,  that  this  condition  was  permanent  in  nature,  and 

that  surgery  would  be. necessary  to  correct  the  condition. 

Dr.  Sidney  S.  Greenspahn,  a  consulting  surgeon^ 

was  called  as  a  witness  on  behalf  of  defendant.  He  stated 

that  he  had  examined  plaintiff  on  May  13»  1953»  shortly 

before  the  trial;  that  at  that  time  plaintiff  kept  his 

head  in  a  rigid  neutral  position;  and  that  he  complained 

of  pain  in  his  neck.  He  examined  plaintiff's  back  and  found 

that  it  was  normal;  there  was  np  evidence  of  nerve 

detachment,  atrophy  or  swelling,  either  in  the  upper  or 

lower  extremities.  He  gave  plaintiff  a  nerve  test  of  ' 

the  reflexes  and  found  that  they 'all  responded  pathologically. 

In  interpreting  plaintiff's  x-rays  he  found  no  fracture  of 

the  fifth  cervical  vertebra  and  stated  that  if  tlhere  had 

been  a  fracture  there  would  be  some  evidence  of  where  the 

conversion  occurred,  and  that  as  a  resxilt  thereof  there 
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would  be  a  body  adjusting  to  the  breakj  that  the  x-raya 
ehowed  no  breakage;  and  that  In  hie  opinion  there  was  no 
evidence  of  any  old  or  recent  fracture.   He  further  testified 
that  the  healing  period  for  a  fracture  Is  from  three 
weeks  to  four  months;  that  any  fracture  Is  painful  and  would 
cause  Immediate  pain;  that  any  attempted  movement  of  the 
part  would  cause  a  sensation  known  In  medicine  as 
crepitation;  that  the  tissues  would  be  red  and  hot 
because  of  the  Inflammatory  reaction  of  the  muscles  and 
llgaraental  tissues;  that  swelling  would  be  present;  that 
he  would  know  If  a  fracture  was  recent  because  In  that 
event  some  small  deposits  of  calcium  would  be  evident; 
but  that  after  a  fracture  Is  healed  there  Is  no  way 
medically  of  telling  how  long  ,ago  It  was  sustained. 

From  a  careful  examination  of  the  record  we  have 
reached  the  conclusion  that  the  amount  of  the  verdict 
is  excessive.   Following  the  accident  plaintiff  returned 
to  the  same  Job  which  required  him  to  stand  three-fourths 
of  the  time,   made  many  trips  dally  up  a  flight  of  stairs  in 
connection  with  his  work,  is  presently  employed  fifty-five 
hours  a  week,  making,  approximately  I65  trips  upstaiJpe  a 
week,  and  earning  $1,93  per  hour.  On  the  basis  of  his  longer  work 
week  and  Increased  per-hour  pay,  his  earnings  are  now  something 
better  than  $100,00  a  week, . or  nearly  double  his  earnings 
at  the  time  of  the  accident. 

Plaintiff  seeks  to  justify  the  verdict  primarily 
on  the  future  consequences  of  the  claimed  injuries.   It  is 
significant,  however,  that  none  of  the  attending  physicians 
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prescribed  or  contemplated  surgery.   Only  Dro.  Turner  and 
Pease  recommended  that  procedure,  and  their  testimony 
is  based  on  x-raye  taken  long  after  the  accident  occurred. 
The  future  consequences  of  any  Injury,  in  order  to  become  am 
element  of  damage,  must  be  reasonably  certain  to  follov/  as 
a  proximate  cause  of  the  injury.   The  questions  -oropounded 
to  Dr,  Pease  and  Dr.  Turner  did  not  satisfy  the  requirement 
that  the  future  medical  care  needed  or  required  could 
reasonably  be  presumed  to  be  necessitated  as  the  result  of 
the  claimed  injuries.   Accordingly,  we  have  reached  the 
conclusion  that  a  remittitur  should  be  entered,  and  if 
plaintiff  will,  within  ten  days,  assent  in  writing  to  the 
entry  of  a  remittitur  of  ii^^500,00,  it  is  ordered  that 
judgment  be  entered  here  in  favor  of  plaintiff  for  $5500.00; 
otherwise,  the  judp-;ment  is  reversed  and  the  cause  remanded 
for  a  new  trial  for  the  sole  purpose  of  ascertaining  the 

damages. 

JUDGMENT  HERE  IN  FAVOR' OF 
PLAINTIFF  FOR  $5500.00,  PROVIDED 
TEAT  PLAINTIFF  ASSENT  IN_'£R-T-NG-, 
WITHIN  TEN  DAYS,  TO  r^:-^--.'JR 
OF  Sif500.00;  0THEl-.v;i3;.,  JV„^I-S-;T 
REVERSED  AND  CAUSE  PJ:i-L^"DED  FOR  A 
NEW  TRIAL  WITH  DIRECTIONS. 

NIEMEYER,  P.  J.,  and  BUPJCE,  J.,  Concur, 
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General  T?o.   lO^Ji-fJ, 
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I. 


Dove,    J» 

In  the  early  part  of  September,   1950,    the  plaintiff 
was   employed  by  the  defendant  to  work  on  his  230-acre    iara 
\i-)j  the  laonth.      He  was  to   receive   for  his  services  his  board 
and  room  and  f 9^.00  per  month,  which  was   the  customary  and 
prevailing  wages  at  the   time  and  in  the  cocaaunity  where  plaintiff 
was  working.     His  duties  consisted  of  the  customary  farm  work, 
such  as  lailkins,    caring,  for  live   stock,   building  and  repairing 
fences  and  outbuildings,    cutting  hay  and  corn,    filling   silo3« 
blowing  straw  into    tho   barn  and   in  connection  tlierewitii   the 
operation  of   all  kinds  of   farm  machinery. 

Plaintiff  was  born  on  rebruary  26,   1933;  kie  att«ided 
school  regularly  and  first  worked  on  a   farm  during  the  summer 
months  of  194.7.     During  that   suxoiuer  iie  worked  on   the  Edward 
Shindler  farm.      In  the    summer  of  194^  he   worked  on   the   Jess 
Collins   farxii  near  Wilton,   Wisconsin,   and  while   there   helped 
with  the   farm  chores  and  operated  tractors,   pickers,   and  a 
horse-drawn  hay  mower.      In  tne  summer  of  19ij9  he  again  worked 
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on   the   Shlnder   /ar:u  and  was   also   employed  by  Charles  Franks 
on   the    r*lunkey  iar^u  and  while   there  workea  on   a   ;  orai^e   blower. 
He   attended  tirade   school   and    two  years  of  hi,vh   scnool   while 
he  lived  with   his   fa.ally   at  Pryor,    Wieconsin.      The   fa:iilly 
then  moved   to   Belolt,    "/Isronsln  and   plaintiff   there   flnlaned 
his  hl.^h  school   course   with  an  average    "c"   grade,    graduatln,-:  In 
June,    19^0, 

After  plaintiff's    ■•■aduation  he  worked  on   the   i^cSweeney 
faria  for  a  month  and   then  went   to   the   O'Brien   rarni  near   Voods 
for    two  months.       v'hile   at   these    i  urms  he  operated  hay  ;.;owers, 
tractors,    pickers   and  other   farm  xaacT  nery.      Upon  leaving   the 
O'Brien  farm  in  September  1950  he  went   to  work   for  defendant, 
being  exuployed  by  Criarlea  Franks   for  whoia  plaintiff  worked  In 
19/49   and  who,    in  September  1950,    was  iuana;5ing  defen.iant' s   faris. 
On  Septexaber  16,    1950,    while   in  the   employ  of  def en-ant,    plain- 
tiff  suffered  the  loss  of  his  ri^^ht  leg  while   operatinfe  a  Mech- 
anical  corn   I lower  or  elevator  and    thereafter  filed   tie   instant 
proceeding  to  recover  ua.uares    therefor^.      The   defen..ant  offered 
no    teatiittony     ut  rested  his  case   at    tne   conclusion  of   plaintiffs 
evidence.      At   the  direction  of   the    trial    court   the   jury   returned 
a  verdict   flndin:    the   defendant  not     .uilty, upon  which  an  appro- 
priate   Jud^/aent  was   r.nderea,and  plaintiff  ap.-eals. 

Upon  tho   trial    the   plaintiff   testified   that  he  was 
familiar  with   tho  operation  of  the   iiiecharj.cal  corn  blower 
which  occasioned  his   injury  and  that  he  had  worked  on     ne   the 
same   sxinaaer   at   the   -.c Sweeney  farm.      He   then   stated   thatfa" 
couple  of  days  before   the   accident  he  and  iir,   x-ranks   had  used 
the   blower   to   out  straw  in  the   barn  and   corn   in   the   silo.        As 
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abstracted  by  his   counsel    the  witness   than   continued:      "On 
September  16,    1950,    ^ir,   Franks  was  out   In   the    field  chopping 
com  and  I  was   to   haul   it  to    the   blowei'  ana  put  it   Into    the   silo. 
It  was    in   the   afternoon  of   thti   day  It  hap  -ened,      I   did  not  work 
on   that  ttiaohine    that    fiornlng.      After   dinner  ^'ir,   i-ranks  had  a 
wagon  hitched   to   a   tr.ctor  and  he   loaded   th-t  and  I    to>k   it   to 
the    silo,    backed  the   wa^ron  up   to  unload   It  whils    -ir,    Franks  was 
chopping  another  load,      I   was   In  the    barnyard  next  to   the   two 
silos.      I   unloaded  from   the   wagon  into   the    trough  of   tba   blower. 
It  is   a   trough   about   six   feet  long  and  a>>out  t:iree   feet  wide  at 
thejtop  and  It  tapers   to   the   bottom.      There   Is   an  auger  in   the 
blower  which   turns   which  is    about  a   foot   in  diameter.      It   is    in 
the   bottom  of   the   trough  and  is  about   six   feet  long,      Tne   top 
half  of  the  box  was   too  high  for   the   wagon   so   we  had   it  dug 
down  In   the   ground  by  the   wheels   so    that   it  was   low  onourh  to 
back   the  edge  of  the  watron  over  and  unload  from.      Ko  more    thsin 
a  foot  and  a  half  or   two    feet  from  the   ground,      Ther .:   was   a  fam 
on  one   end  of    the  auger   that  blew  sila.,:.e  up   into    the   silo.      The 
blower  and  auger  was  running  off  of  the   pully  to  wiilch    there  was 
a  tractor  and  belt   to  run  it.      The   tractor  was  on   tae  backside   of 
me  when  I  was   standing,      I   was   standing  on  one    side   of   the 
blower  and  t/je  wagon  was  on   the  other   side  and   the    tractor  was   to 
aiy  back.      The   blower  was    to   the  north,    the  wagon  was  on   the   east 
side   and  I  and   the    tractor  was  on   the  west   dide.      The   tractor 
was   2$  or  30  feet  behind  :ue.      The    tractor  was  connectea   to   the 
blower  by  the  belt, 

"I  went   to   the    field  and  .iot   the   load  of  corn 
allat^e  and  backed   it  up   to   the   blower.      There  was   a  rod  running 
from  the   tractor  to   th<#   wagon  and   turnei  &  belt  at   the   bottom 
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of  tho  wagon  to  pull    the  corn  out.     After  I   dl« connected  tlie  hinge 
in    the    tractor  and  hooked  the    tractor   to    the   vmgon  where  It   turned 
the   chain  on   the  bottom  of   the  wagon  to  take    the   corn  out,    I  want 
back  and  put  the  wagon  In  gear  and  opened    the    end  j'.ate.      I   was 
standing  across   the    trough  whrn  1  opesned   tho   and   rate.      I 
started   the   tractor  and  put   the   pally   In  gear.      Then  I  went 
back  and   pushed   tiie   lever  In   the   side  of   the  wagon   to   start   the 
chain   and  gear  on  tho    apron  to   bplng   the    com  out.      The   lever  is 
on  the  wagon.      It  starts   the  ^  hain  on   the   bottoi..  of  the   wagon  to 
wove  the  oor     out,      I  opened  the    end   gate  first.      There   are    two 
latches   at  the  bottoci.      You  releaso   these  latches  and  push  tha 
end  gate   up  and  it  looks  in   place.      It  raises   right  over   tiie 
blower  parallel   with   the    pround.      The   gate   extends  about  four 
feet    )ver   the  feugh  portion  of  the    -lower  and  about  five   and  a 
half  f  )et  off  the     round.      You  regulate    the   control  of   the    flow 
of  corn  out  of   the   wagon  keeping  It   going   through  and  .uaking  sure 
tl-Ht  it  didn't  plug  up  the   blower.      You  had  to  r^ach  across   the 
trough.      There   is   a  lever   Inside   the   wa,ron  that  controls   t.he 
apron,    starts  or   stops   it  on  the   wagon.      It   takes   about  15  or  20 
minutes   to  ©xupty  the  wagon.      Inuring  that   tlaie   you   sit  next   to   the 
tiTOUgh  crossing  the  wa.jon  an  r   control    the   way   it  coaxes  out  and 
you  had  to  reach  across   the    trough  wit>i   the    fork   to   get  soxue  of 
the    com  down,   otherwise   it  wouldn't   come  out.        When   it  is   empty, 
you   take    th'-i  wa^-on  back  to     he  field  and    :et  anotiier  load,      I 
got  two   or   three   loads   that  day,      I   used  two  wagons, 

"I  was  workin.;  alone  on  the   oiachine,      I  brought 
this   second  or   third  load  ana   st   rted  miloadlng   it  like  I   did   tiie 
first  load,      I  brought   the  wagon   In    rron.  the    field  and   "--acked 
It  up   to  unload   it,    finished  unloading  It,   which  took  about  20 
iulnut«»8  space, and   then  lowered  the   end  e>^te  on  the  wagon. 
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Whan  I  lowered   the   end  gate,    there  wai    two  latciie*  on   the  wagon 
and  one  of  thoii  feot  out  of  place  and  wouldn't  lock,    ao   I   reached 
across  with  my  foot.      It  wae   too   aax'd   to   do  with  your  naxld.      There 
was   a  pretty   big   spring  on   it  and  I   put  my   foo»  against  It  ar.d 
shoved  on  It  and  ray  foot  dropped  on  this  auger  ano  cau^t.      That 
is   all    there  was   to   it.      I  tpt  caught,      'i^ere  wa&   notnlng   I   could 
do    to    ^et  out,      I'Own  at  tho   far   end  of   the  i^iaohtne    there  was  a 
lever  sticking  out   t}riat  was    to    d.seri.ja/.e    tne    auger,      I   was   standinL; 
about  the  middle  of  tl»    trough  ano    it  was   a  good  ara>'s   length 
away,      I  might  have    been  abl  .•   to   reach   it    if   I   nad  let  myself  fall 
that  vvay  so  I   could  reac;.  out  and     rab   it.      It  is  a     lever   sticking 
up  about   two   and  a  half  feet  at   the   end  of   the  iaachlne.      It  is  at 
the  rlirht  end,  of  th-    ii^achine  away   from     he   chain  part^vj^On  the 
South  end  of   the   machine.      It  dissngabes   the    auger,  a  l^SSwlwas 
attached  to   the  upper  end  of   that  bar,      **y  foot  caught  in   the 
auger  and   there   was   a  little   boy   there   and  when  I    couldn't  pull 
lay  foot  out  i   yelled  to   aid  to   ^et  help.      Tliere  was  nothing  1  could 
do.      It   just  kept  going  aiid  the  belt   jiuaped  off   the   pulley  and   the 
machine   stopped,    but  by  that   time  ay  leg  was  all   the   way   tiirough 
the  .-nachinc.      There  was  nothing  left  of  it," 

On  cross   exaiJiinatlon   the   plaintiff  stated   th-. t   the 
augur  was  visible    In   the   trough  of  the  blower  wnen  you  looked    .nto 
it:    that  he  knew  it  was   there:    that  it  didn't   surprise  hi«  to 
see   it  there:      that  he   could   see    it  .uoving  and  knew  it  was   driven 
by   the   tractor  whfch  was   connected  by  a  belt   to    the   blower   and   that 
he   intended   to   shut  ofi'    the    blower  and  augur  when  he  returned   to 
the   field  for  another  load.      The  plaintiff   further   testified: 
"I  had   seen   ..achiner     like    this  run  and  understood   from  watching 
them  run  and  .from  workln^^  on   t-:ie.Q  :iOW   they  Wcjre   operating.      Any 
averag     person  would  know  tu.  t  xaachinery  run  by  pover   take-off  or 
by  belt  was   dangerous.      The   ;uachine  was  operating   then  the   saae 
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aa   preceeding   uaya.      -'-here  was  iiotning   t  at  perplexed  a*  about   the 
way  it  waa  operating.      It  was  ap,^aront   to  me   that   tha  augur  w&a 
In  the    trough  ana   taut   it  was  operating,      I   didn't  kick   the   end 
gate   shut,    but   the  latohi      I  knew  how  to   shut   the  augur  off  with 
the   lever  at  the   right  of   the    trough  aa  it   faced  the   wa -on.      I 
knew  how  to    shut  the   tra'tor  off,      I   knew  how  to   diaconnjct 
the   pulley   in  the   tra«tor,"      Inia   ia   the  only  evidence   in  the 
record  of  the  manner   tnis   accident  happened. 

The  amended  complaint  charged  in  the   first  count   that 
the  plaintiff  was  a  .ainor,    seventeen  years  of  afe.e,    inexperienced 
in   the  use  of  taia  iueohijnical    conveyor  and   did  not  understand  or 
appreciate   the   dangers    uiherent  in  its  uae;    that  it  was    the  duty 
of   the   defeniant  to   provide   rousorably  safe  machinery   to    the 
plaintiff  and   to    instruct,   protect  and  warn  hixa  of   the    hazarda 
and  the  mettna    to   avoid   tiieai  as  would  k  reaaonable,    prudent  person 
under   the    same   oirciuastancirs.      This   count   then   alleged    that  defend- 
ant failed   to    instruct  or  warn  ^intiff  of   the   dtmgers   inc. dental 
to   his  e.ployiuont   about   said  mac    im  and   charged  that  as   a  reault 
of  sai i  failure  and   vfclle   the    plai   t^ff  was   in   the  exercise  of   dua 
care   for  his  own   safety  plaintiff   caught  his  ri ;ht  lag   in  the 
machine   and  received   the    injuries   for  vrtiich  he   seeks   to   recover. 
The   second  coxmt  of  plaintiff's   amended  co.aplaint,    in  addition   to 
the  (uatters  alleged  in  ooxint  one,    charged  that   ttie   laeehanical 
conveyor  had  been  desij-^ned  to  operate   with  the    use  of  a   safety 
device   consisting  of  a  bar  vAiich  extended  over  and  above   tie   .:.etal 
auffur:      that   this  bar  had  been  reaioved  from  the  machine  prior 
to  plaintiff's   eiuployaient  ana  that   plaintiff  had  no  knowledt;e  of 
its  use  or   that    the    machine   was  designed  to   operate  with   the 
protection  of  this   safety   device;    th&t   in  the   exercise  of  due   care 
defenaant  woula  have   known   the   absence  of  the   safety   djtvice   could 
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cause  Injury  to  the  plaintiff;  that  as  a  roiult  of  hia  negllganc* 
to  rdvlda  a  required  safety  device  on  said  xoachlne  the  plaintiff 
whllo    in    the  exercise  of    Jue   care   for  his   own  safety,   was  Injxired, 

Counsel   for  appellant   Insist   that    the  law  required 
defendant   to   furnish   plaintiff  with  reasonably   safe  appliances   and 
a  reasonably   safe   placo   to   work   and  In   this   r^gard^was   required   to 
exercise    the   care   that   an  oalnary  prud-nt  aian  would  exercise   and 
that    this   standard  of  care  r^^ulred  defendant  to   provide   and 
maintain  on   this   elevator   tha   rod  over   the   augur  ana   that     e-'ercant 
was  negiesi«nt   In  omitting  It  wn&n  app  llant  was   put   to    wark    there, 

ITie   evidence   discloses   that    the   elevator  was   assei&bl'.d 
at  the    farm  where    appellant  was   injured  before   appellant  was 
employed;    that  among  Its   parts  was   a  wooaen  rod  one   Inch  by  two 
Inches  and  approxloiately  eight   feet  long  and  when  In   place  would 
extBBd  lengthwise  above   the  augur  bed  and  about    u^iree  feet  above 
the    aug\ir  and   It  was   to   be  used    to    stop  the  au^-ur.      It     vvas   left 
off   becsua^se   It  was  impossible    u>    coxapletely  back   the   wa;:or   up   to 
VLe  blower  and   raise    tae  end  gate  of  the  wagon  with   the  wooden  rod 
In  place.      Counsel  state    that  appellant  was  never      told  about    this 
wooden  rod  and   never  knew  that    the  laachine   came  equipped  with  such 
a  rod  and  argue   that  had  tne   rod  been   In   its     proper  place 
appellant  could  not  have   lowered  the  and  gate  or  ills  wa^on  without 
moving   it   away   from  the   elevator   and  had   it  been  in  Its   proper 
place   and  appellant  had   trieu  to   cjtoss   the   trough  with  his   leg 
he   would  have  struck   tlrie   rod  and  stopped   the   au^vir  or  if  not  and 
he  had  become   caught  in  the   au;,ur  he  wauld  have  been  aole   to    stop 
the  aufiir  and   thus   prevent  tat;   extensllfe   injuries  which  he   suffered. 
Counsel   Insist   that  the   questions   whether  defendant  in   railing   to 
provide   this  rod  on   the  elevator  was     negligent  and  whether 
appellant  was  of   sul'ficfent  age,    capacity  and  experience   to   appreciate 
the  hazard  of  working,   thei*e    in   its   a   sence  are  not  questions  of 
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law  for    the   court   to  determi'Mbut  Jiueatlons  of  fact   to   guouilt  to 
a   Jui:*y  and  In  this   conrectLon  call    to  our  attention  Curran   v. 
Weatom   Indiana  R,    R.    Co.,    OJ   113  .    App,   7  at   page  16  whare    It 
Is   Bejd:      "The  question  of  contr'>utory  negllgwrice   oven  aa    to 
adults   Is  ordinarily  one  of   fact  for  ii«    jury,    and  only  when  the 
undisputed  evidence   sfiows    that  the   Injuiry  resulted  from  tM*' 
nepllf^ence  of    tho    injured  party   can   It  he  held   to   b^  a  matter  of 
law.      Chicago   andj.   lee.    Ry.    Co.,    v.   Wanlc,    230   111.   530,      As   to 
tJpriChlld   sul    juris     liie   standard  of  care   varies   with  the    age, 
capacity  and  experience,    etc.,    and  It. usually.    If  not   always,  <^. 
a   question  for   the    jury." 

Count  one  of  ttie    Instan'i'  com  lalnt  la  based  upon  the 
theory   that   plaintiff,    a  ;inor,    was   inexperienced  and    should  have 
been  warned   thet  the  revolvlnfi  augur   in  the    trough  of  the    elevator 
was  dangerous.      The   same   theory  w  s   advanced   in   Stahl   v.    ^-ow, 
332  111.   App,    233.      Co'-insel  for   appellant  recognize   that   this 
case  does   not  support  their   contentior.  but  se-jk   to    dlstln,v,uish 
thnt   case  because    In  t>ie    instanfi  case    the   plaintiff  was  not 
ai  hteen  years  of  age  \*ien  he  was   injured  while   the   plaintiff  In 
tti*  Stahl   case  was   19  years  of  ar-e.      In  our  opihbn   the  ajlegationi 
of  the   complaint   that   plaintiff  was   inexperienced  and  did  not 
know  of   the  dangers   :  f  his   e.ployment   are  not      sustained  by  the 
evidence.      The  record   shows    tha^    he  was   an  intelllf;ert  young 
man  and  a  high  school   jt'iraouate.      He   testified  that  he  knew 
the  Mower  was   a  danrerous  piece  of    naehir.ery;    that    the-e   was 
nothing  about  it   which  he  did  not   understand;    that   when  he  kicked 
at   tiie  latch  on  th?.  end-sate  of   the    wa  on  he  knew  there   was  a 
lever  at  th^i  rif^ht  of  h^?    trough  which  would   -ause   ty»   aurur   to 
stop  and  he   knew  how  to  operate   it:    that  he  knew  how  to    shut   tl» 
tractor  off  and  knew  how  to   disconn  ;ct   the   p'xlley  in  the    tractor. 
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Th9  dlffttrence    In  the   ajcre  of   the    plaintiff   In   the   Star^l   ease   and 
the  age  of   the  plalntlTf  In  the  Inetunt  caae   doea  not  alter  the 
applicable   le^al    prlnclpl'^a.      In   tb?i   Stahil    ease  we    laotod  from 
StujiOf  V.    Corn   Products   .4f/,>    Co.,    1^5   111,   App,    19U  which  held 
that   it  was  not  necessary   to    place  guards  over   pulleys   for   the 
purpose  of   Informing  anybody   that  triey  were   dangeroua.      We   also 
cited  Collins   v,    i-;rth,    2k7  HI.    App.    156  which  held   that  there 
can   be  no  nej.;llgenee  based  upon  a   falliire   to    -/arn  when   the 
employee  has  actual  knowledge.      In   the   Instunt  case   pla  ntlff 
had   this   knowledge,      Ke   knew  th.  t  if  his   leg  or  foot   became 
entttnr?,led  with  the   aurur  he   would  be   injured,      ^e  knew  how   to 
operate    the   elevator  and  how  to    stop   the   augur.      He   was  not 
required  to   fasten  the   latch  on    the  end-gate  of  his    rfa&on  but  he 
tried  to   do    it  with  his    oand  and  when    tixat   failed  he    .ave   it  a 
kick   with  his   foot,      "or   does   the   fact,    under   the   evidence   found 
in  this  re  ord,    that  at  the   tiline   plaintiff  was  Injure,   the  wooden 
bar  a'r^ove   the    netal   augur  was  not  In  place,    alter    the   applicable 
legal   prir^clples. 

In  the  absence   of  any   testi^nony  sustaining  tba  eharg* 
of  necligence,    thr   trial    court,   unvier   th«  authority  of  Stahl 
V,   Dow,    332   111,    '\?p*    233  where    the   faets  were    sii.ilar   to    t.'X>8e 
disclosed  by   this  record,    did  not  err   in   directing  a  vsrdict  for 
the  defendant   and   ttie    judgiaent  rendered  upon  that  veraict  diust 
be  arilr;«ed, 

Jud.^ment  affirmed, 

Kr.    Justice   Anderson    took  no  part    in   the    consideration 
or   decision   in   this    case. 
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WOtPE,—  J. 

A.  A,  Topoik  reaidftd  with  his  family  In  the  City 
of  WAuk«gftny  Illinois.     He  assployed  £l««noF  Collins  as  a 
nomeniaid  foop  his  two  nlnoi*  children.     *^h©  had  been  employed 
about  fifteen  jtionths  when  she  fell  and  injured  herself  in 
the  basement  of  the  prwnises  wiioh  he  oeoupied*     f^he  started 
a  suit  in  the  Circuit  Court  of  Lake  County  againet  A.  A. 
Topelk  for  injuries  that  she  elalraed  she  sustained  through 
the  negligence  of  the  defendant,     nhe  fell  over  aui  electric 
wire  which  oonneoted  a  dehumidifier  with  an  electric  socket 
in  the  basenent  of  the  heme.     !Uie  alleged  several  specific 
acts  of  negligence  In  her  oomplaint.     The  defendant  filed 
his  ansimp  In  niiloh  he  d«Qied  that  he  was  gviilty  of  any 
nagllgonoe  that  caused  the  plaintiff* s  injuries  and  as  an 
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affirmative  cl«f«n«»  he  alleRed  that  nrn,  Collln»  wae  qullty 
of  contributory  negllgenoe  that  was  the  pfroxiBUite  eauae  of 
her  injury* 

The  caae  was  oubmitted  to  a   Jury  that  found  tae 
defendant  guilty  and  aaaeaaed  plaintiff**  Atnagea  at  ^25«000* 
The  Court  entered  Judgment  for  the  plaintiff  for  thit  aonunt. 
At  the  olose  of  the  plaintiff's  evidence,  the  defendant 
entered  a  motion  for  a  directed  verdicfc.     This  motion  was 
denied.     At   the  olose  of  all  of  the  evidence,  the  defendant 
entered  a  motion  for  a  dlx*«oted  verdict,  but  the  Covirt  took 
this  motion  under  advlseinont.     ftfter  the   Judgn»nt  was  entered 
in  favor  of  the  plaintiff,  the  defendant  filed  a  motion  for  a 
new  trial,   or  for   a  Judgjnent  notwithstanding  the  verdict.     Each 
side  presented  briefs  to  the  Court  and  the  Court  then  sustained 
the  motion  of  the  defendant  for  a    Judgwent  notwithstanding  the 
verdlot,  and  esitered   judiment  in  favor  of  the  defendant,   and 
it  is  from  this   Judgasent  that  the  appeal  has  been  prosecuted 
to  this  Oourt* 

The  plaintiff,  Eleanor  Collins,   was  a  widow  about 
fifty-nine  years  of  age  and  in  U&rftsAier  19k9t  she  was  employed 
by  Dr.  and  ?tps.  Aaron  A.  Topoik,  as  a  governess  for  their  two 
Children  aged  four  and  elr-ht.     On  May  26,  19^,  the  Tope  Iks 
had  a  special  luncheon  at  thslr  home  and  Krs»  Collins  was 
helping  with  the  dishes  after  the  meal.     They  ran  out  of   soap 
and  Mrs,  Collins  volunteered  to  go  into  the  baseaent  of  the 
home  and  get  a  box  of  Tide,  wftiich  was  located  on  the  north 
side  of   the  basement  next  to  the  wall.     As  she  went  down  the 
stairs  she  turned  on  the  baseasnt  light,  iwnt  ever  to  the 


tit 


7k,' 


-^ 


3. 

north  side,  proeiired  the  box  of  Tld«  and  atarted  baok«   to  go 
upstairs.     Aa  she  started  baok  sbe  noticed  scrae  towels  han^lag 
on  the  clothesline  in  the  basement.     Instead  of  going  baok  the 
way  «^«  oaiae  to  get  the  box  of  Tlde^   she  went  under  the  stalrwaj 
and  tripped  over  a  wire  which  oonnooted  the  dehuxQldlfier  with 
an  elect  trie  our  rent ,   and  wan  severely  injured. 

Mrs.  Collins  testiflod  that  during   the  time  that  she 
had  been  employed  by  the  topciks  she  would  go  to  the  basezaent 
to  perforin  sotne  of  her  duties  like  ironing  for  the  ohlldren; 
that  she  did  this  on  the  average  of  once  a  week  during   tt>e 
i^ole  time  that  she  had  beer,  employed}   that  she  was  reasonably 
aoqvialnted  with  the  eont«rxts,   or  location  of  things  in  the 
basezMost,  Uit  did  not  knew  the  dehuoidifier  was  thez^.     She 
also  states  that  on  her  trips  down  to  the  basonent,   she  had 
never  atteispted  to  go  under  the  oeUarway  steps  before.     The 
trial  court  rendered  a  lengthy  written  opinion  in  the  case 
and  after  revlewlr^  all  of  the  evidence  he  found  that  it  did 
Slot  sustain  the  charge  that  the  defendant  WM  guilty  of  any 
negligsrtoe  that  was  the  proximate  eaufie  of  plaintiff's  in- 
juries,  and  that  the  accident  occurred  in  a  place  which  could 
not  be  ps*operly  called  a  place  of  passage  in  the  basffinent, 
and  t^at  defendant   had  no  notice  that  any  one  would  ever  use 
the  place  under  the  stairway  as  a  passageway,  or  an  aisle  for 
people  uaii^.  the  baseiaent.     He  also  stated  that  by  a  clear 
preponderance  of  the  evidence,  the  plaintiff  was  guilty  of 
contributory  Ximf^li^Bnc^t  and  that  the  defendant  would  be 
entitled  to  a  new  trial  in  case  the  juigxaent  were  allowoA 
to  stand. 


tm 


The  only  qu«8tlon  in  this  oas«  Is  whether  tb»r«  It 
any  evldenoe  in  th«  rooord  tMiding  to  prove  th«  allagationg 
of  the  oomplAint*     TtM  party  resisting  suah  notions  is  entitled 
to  the  benefit  of  all  the  e-rldence  fayorable  to  hin*     Where 
the  ovldenoe»   taken  in  its  aepeota  most  favorable  to  the  con- 
testant,  together  with  all  reasonable  presumptions  and  in* 
forenoea   to  be  drawn  therefrom,   tends  to  establish  the  allega- 
tions of  the  complaint,  the  issue  shoiild  not  be  withdrawn  frosi 
the   jury.     So,   a  motion  for   judgment  notwithstanding  the  ver- 
dict, tinder  the  Civil  Praotloe  Act,  raises  the  saT»ie  question 
of  lAV  and  has  the  aotae  effect  as  a  motion  for  a  directed 
verdict,     lleltlser  the  trial  ocurt,   nor  this  court  on  review, 
is  permitted  to  woig^h  the  ©vldfeiice  to  determine  where  the 
preponderance  lies.     In  other  words,  if  the  plaintiff's  evi- 
dence Ttisikes  out  a  prlna  facie  case,  sufficient  in  itself  to 
go  to  the   jury,  the  motion  must  be  denied*     Evidence  favorable 
to  plaintiff's  case  is  all  that  can  be  ccnBidered  on  sxtsh 
inquiry*     (fidholia  vs.   Tidhclm,  391  111.  19.) 

As  above  stated,  we  cannot  weigh  the  evidenee  in 
this  case.     Mrs.  Collins  testified  that  she  had  no  knowledg* 
of  the  wire  and  dehuaidifier  being  beneath  the  stairway,   and 
her  eviderioe,  so  far  as  this  appeal  is  concerned,  must  be 
tsiken  as  true.     ^'h«i  she  went  to  get   tJhe  box  of  Tide,   she 
went  through  a  safe  passage  and  if  she  had  returned  the  saae 
way,  she  probably  would  not  have  fallen,  at  least  she  could 
not  have  fallen  over  the  wire  which  caused  her  injuries. 
What  is  negligence  la  usually  a  question  of  fact  for  a    Jury 
to  decide.     The  trial  court  held  that  nrn*  Collins  was  guilty 


u 


^oU 


ri.tf'iti^ 


oi 


of  contributory  negligence,  and  If  we  were  permitted  to  weigh 
the  evidence  we  would  be  strongly  Inclined  to  so  hold,  but  we 
cannot  review  the  evidence.   Tt  1 s  our  conclusion  that  the 
trial  court  erred  In  setting  aside  the  verdict  of  the  Jury 
and  rendering  judgment  in  favor  of  the  defendant,  but  properly 
granted  the  defendant  a  new  trial. 

The  jijir^mont  appealed  from  Is  hereby  reversed,  and 
remanded  for  a  new  trial. 

Reversed  and  remanded. 


Mr   Justice  /nderson  took  no  part  in  the 
consideration  or  determination  of  this  case. 
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WOLFE,  •»-      J, 

Lugene  Patterson  procured  a  verdict  axid  Judgment 
for  #2,500   in  th&  Circuit  Court  of  Winnebago  Coiaity  againet 
Zaok  Dempaoy,     Tb©  defendant,  Dempsey,  has  perfected  an 
appeal  to  this  Court  to  reverse  the  judgment .    The  ooaQ>laint 
alleges  tiiatJ     *0n  Novet^er  19,  19$2,   the  defendant,  Zaek 
Dwapaoy,  maliciously  and  wantonly  aeaaiilted  the  plaintiff 
and  out  him  with  a  knife  on  his   face,  chest  and  other  parts 
of  his  body.     In  consequenoe  of  and  as  a  proxiiaate  result 
of  said  assault  and  battery  upon  the  plaintiff  by  the 
defendant,   the  plaintiff  traui  disabled  and  prevented  fron: 
following  his  regular  anployraent  for  a  peirlod  of  three  weeks 
and  he  required  hospitalisation  and  aedical   treatment,  which 
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treatrient  inoludod  the  plaoln^  of  153  stltob«s  In  th«  fa«« 
arid  body  of  the  plaintiff  to  ol09«  the  wounds  and  outs  caused 
at  aforesaid. 

"Whex*efore,   plaintiff  prays  Judgasnt  against  the 
defendont  in  the  svura  of  Ten  Thousand  Dollars   ($<10,000«00)   and 
oonts  of  suit*** 

The  defendant  filed  a  motion  and  demand  fcr  a  bill 
of  particulars,  which  motloii  was  sustained  and  the  plaintiff 
filed  a  bill  of  partloulars.     The  bill  of  particulars  stated: 
"The  assault  and  battery  occurred  in  Departaent  30,   National 
Look  Company  manufacturing;  plant,  Rookford,  IlllnolB,     Moneys 
expended  by  the  plaintiff  for  liis  treatment  arej 

St.  Anthony  Hospital,  Roekford,  Illinois  -  -  -  $211,20 
Joseph  n»   Lundliolm,   M,D,,  Rockford,   111,   -  -  -     114.3,00 

B.  V,  Piatt,  H.D.,  Rockford,  Illinois i^$,00," 

The  defendant  ttien  filed  his  answer  in  which  he  denied 
the  all  Rations  in  the  complaint  and  as  a  speeial  defense  he 
claltned  that  what  he  did  was  in  the  neeessary  defense  of 
himself  and  in  using  no  nor©  force  than  was  neesssary.  To 
this  answer  the  plaintiff  filed  a  reply.  The  case  was  sub- 
mitted to  a  Jury  and  at  the  request  of  the  plaintiff,  the 
following  special  interrogatory  was  given  to  the  Jury,   "Did 
the  defendant,  Zaok  D^opsey,  commit  a  wanton  and  nalicious 

assault  and  battery  upon  the  plaintiff,  twgene  PattersonT  Yes 

Bo," 

To  i*ilch  the   Jury  by  their  verdlcst  answered   *yss,*  The  rerdlct 

of  tlie   Jury  was  8i??ned  only  by  the  forep*n,  but  the  spseial 
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Intejcvopatory  waa  signed  by  all  of  th«   jurors*     It  la  now  In- 
b1  a  ted  by  the  appellant   Wiat  the  verdict  of  the   Jury  la  null 
and  void  beoauso  all  of  the    Aurora  did  not   algn  the  verdict. 

Part  of  <?eotlon  192  Chapter  110  of  Illinois  Revlaed 
Statutaa,  which  le  ooimnonly  called  the  Practice  Act,  provldaa 
an  follows?     "It  shall  bs  sufficient  for  the   jury  to  pronounce 
their  verdict  by  their  foreman  In  open  Court,  without  reducing 
the  same  to  writing  if  it  la  p.  general  verdict,  aid  the  Court 
shall  enter  the  saias  In  form,  under  the  direction  of  the  Co\irt," 

In  th©  oasa  of  Chicago  City  Ry,  Co,   vs.  Cooney, 
9^'  111,  App#  Page  kJl,  w©  find  this  language*     "It  Is   argusd 
tiiat  the  written  verdict  returned  by  the  j\fl»y  was  insufficient, 
in  that  it  was   signed  by  tho  foreman  only,   and  not  by  all  of 
til©   jurors,     'Th&re  Is  no  merit  In  this  contention.     The  return 
by  the  fctt»er«an  in  open  court,   In  the  pres^ace  of  all  the   Jurors, 
was  sufficient.      '  written  verdict  is    rot   essential  and  a  retiim 
of  the  verdict  by  the  foreiiMtti  ore  tenus  is  enoi^h.     Hsre,  the 
m>$,tix^,  slgnsd.  by  the  f  orermn  having  been  announced  in  open 
court  as  the  verdict  in  the  presence  of  all  the   jurors,   there 
was  a   aufficlftcxt  return  of  the  vei^dict."     The  record  here  shews 
that  the   jury  returned  Into  open  court  and  presented  its  verdict 
and  Rpeoial   lnterro?ratory,  so  it  is   our  conclusion  that  ths 
verdict  Is  In  proper  fersi,  and  would   sustain  the  judgaont 
rendered  upon  it. 

It  is  strongly  insisted  by  the  aj^ellant  that  th« 
eocn^lalnt  does  not  state  a  cause  of  action  and  there  is  x^ 
ad  daaniSB  clause  in  it.     Vs  oaimot  agree  with  this  contention. 


Ixa  our  optrilon  the  ooaplalnt  clearly  statea  a  oau*.«  of  aetion* 
At  the  tlaa  It  vas  filed  the  defendant,  without  xUikioa  any 
motion  to  teet  the  eufficlency  of  the  ocmiplalnt,   filed  a  iBotlon 
for  a  bill  of  particulars,  which  ims  granted  and  a  bill  of 
partloulaM  filed.     The  same  snuat  have  been  oatlefaotory  to 
the  defendant  becauee  he  fllod  his  answer  denying  the  alletratlon 
of  the  oowplalnt. 

In  the  case  of  Oonnett  vs.  V/lnget,   37U  HI*   ^aj-e  531, 
the  same  queatlon  waa  presented  to  the  Suproae  Court,  and  In 
discussing  th©  matter  we  find  this  lani?uaf-e:     "The  defendant 
did  not  question  the   suffiolency  of  the  eoraplalnt  in  the 
trial  ooiirt  rnitll  sifter  verdict.     All  intendments  in  suoh 
©vent  are  in  favor  of  th©  coBtplaliit.     (Sai^ent  Co.   v,  Baublls, 
ai?  Ill,  k^S*)     The  complaint  stated  sufficient  facts  to  be 
good  on  motion  In  arrest  of   judgment,     f.ub-sootion  3  of  section 
I4J2  of  the  Civil  Praofcic©  aot  provides  that  "all  defects  in 
pleadincB,  either  in  fo3Rn  or  t?i^staace,  not  objected  to  in 
the  trial  court  sioall  bo  deemed  wiived."     If  the  defwidant 
d^aired  mov  specific  irf  orsiatlon  his  rerwdy  was  to  seek 
it  by  appropriate  motion." 

This  Court  in  Welnhouse  vs.  Woodruff,   ysk  m*  App» 
Page  660,  had  a  similar  question  to  decide  and  we  there  held, 
"Verdicts  are  not  to  be  taken  strictly  like  pleadijitvs,     Where 
there  was  but  cue  coixnt  submitted  to   jury,  with  me  plaintiff 
and  one  defendant,   in  action  to  recover  broker* 9  ooinjnlsnloa, 
a  verdict  flndlne;  defendant  not  f^uilty  could  ojoly  be  eon- 
strued  to  zaean  that   jury  had  found  defendant  was  not  oblirat^d 
to  plaintiff,  and  trial  court  proparly  entered  judgaent  thereon." 
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Th«  app«Xlaxit  Intlstg  that  It  was  lnrpFop«r  for  tba 
Court  to  aubalt  to  tb«   jury  tba  spselal  Intarroeatorj*  as  it 
did  not  call  for  a  finding  of  faot  on  a  aatarial  qti«stloB« 
Tha  eoiaq>lalnt  allag<Ki  that  ths  dafendwat  aalloiously  axad 
%}atvtonl7  aasaultad  tha  plaintiff  and  out  hin  with  a  knifa 
eto«     Tb»  ijiterrogatory  a^ibmittad  eallod  for  an  answar  as 
to  whathar  tl»  dafandant  did  ccMamit  a  wanton  and  aAlieious 
asj^ault  and  battary  upon  the  plaintiff*     We  find  that  tta* 
Court  did  not  QcmAt  azxy  arror  in  subraittlng  thla  apaeial 
inn©ni»o<*;ator7  to  th«  Jury  for  their  anawar* 

nossa  OQs^Xalnt  is  made  about  the  plaintiff *s  ^ran 
li&struotlons,  but  w#  find  no  aasrlt  in  this^  as  we  think  the 
jury  v&n  properly  inafcruotad.     It  is  argued  by  tha  appellant 
that  the  vordiot  of  the  jury  is  contrary  to  the  manifeat 
tfaight  of  tha  eTidenaa*    Wa  ttilnk  that  the  avidanae  olearly 
preposideiratas  in  favor  of  tho  plaintiff.     On  the  whole  we  fin* 
that  ttia  defendant  had  a  fair  trial  and  the  judgnent  appealed 
should  be  and  is  affirtnad* 

itadipmat  affinMd* 

Mr.    Justice   Anderson   took  no  part    in   the 
consideration   or   determination   of   this   case. 
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YELLOW  TERMINALS,  INC.,  a  corporation 
organized  \inder  the  laws  of  the  State 
of  Delaware, 

Plaintiff  -  Appellee, 

V, 

WATSON  BROS.    TRANSPORTATION  C014PANY, 
INC.,    a  corporation  organized  and 
existing  under  the  laws  of  the   State 
of  Nebraska, 


Defendant  -  Appellant. 


APPEAL  FROM 


SUPERIOR  COURT, 


COOK  COUNTY. 

2    .....  ^20 

MR.    JUSTICE   KILEY  DELIVERED   THE   OPINION   OF  THE  GOLTIT. 

This  is  an  action  to  recover  double  rent  under  Ch. 
80,  Par.    2,    111.   Rev.    Stat.    (1953)    and  for  property  damage  due 
to-'  defendant's  alleged  negligence   and  wrongful  coiiduct. 
Prior  to  verdict  a  partial  Judgment  for  $3>938.33»   baaed 
on  defendant's  tender  of  rent,   was  entered  "without  prejudice." 
Verdict  was  for  plaintiff  for  $10,700.      Judgment  was  entered 
on  the  verdict   and  defendant  has  appealed. 

Plaintiff  became  owner  of  the   Chicago  properties 
Involved  in  this   suit  on  July  14,   1947.     Defendant  was  In 
possession  at   that   time.      The  purchase  price  was   $107>000. 
The  Improvements  consisted  of  a  connected  garage,   office 
and  motor  vehicle  freight  dock.      Negotiations  for  a  lease 
between  plaintiff  and  defendant  began  after  the  contract  to 
purchase  was  made.      After  getting  title,   plaintiff  was  agree~ 
able  to  defendant  retaining  possession  until  defendant's  own 
facilities  were  constructed.     Plaintiff  demanded  rent  of 
$1,650.   per  month;    defendant  offered  $850.,  which  was  the 
amount  it  had  paid  under  a  prior  lease.      The  parties  could 
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not  agree  on  rent  and  plaintiff,  on  July  30th,  demanded  that 
defendant  quit.   Defendant  did  not  turn  over  poaseaalon 
until  December  k,    19^7.   Plaintiff  moved  In  on  January  19, 
19^8. 

Plaintiff  alleged  that  defendant  wilfully  withheld 
possession,  "wilfully  and  wrongfully"  damaged  the  premises 
and  negligently  caused  a  fire  which  did  further  damage.   At 
the  close  of  the  evidence  the  court  took  from  the  Jury  the 
charge  of  wilful  damage.   The  Jury  found  for  plaintiff  on 
the  remaining  charges. 

We  shall  consider  first  defendant's  contention  that 
the  court  erred  In  rullzigs  upon  admissibility  of  evidence. 

After  gaining  possession  plaintiff  employed  a 
general  contractor  to  repair  and  Improve  the  premises,   The 
general  contractor  sent  plaintiff's  parent  company  five 
Requisitions  for  payment.   Each  was  supported  by  Invoices 
and  bills  of  sub-contractors.   They  totaled  $15,138.20.   The 
last  one  was  sent  on  May  7,  1948,   Plaintiff's  last  check  In 
payment  was  dated  August  l6,  1948.   Of  the  total  sum,  plain- 
tiff claimed  |8, 605.39  was  chargeable  to  defendant.   This 
latter  sum  Is  shown  on  an  exhibit  captioned  Recapitulation. 
The  exhibit.  In  the  record,  lists  five  typewritten  items, 
each  similar  to  the  following —  one  for  each  of  the  five 
Requisitions  —  "Requisition  #1,  Column  1,  §4923.06."   These 
Items  total  $9000, 94, but  deductions  in  handwriting  on  the 
exhibit  result  in  the  $8605.39  figure.  Plaintiff's  counsel 
in  argument  conceded  further  deductions,  on  the  basis  of 
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evldence,  to  bring  the  net  claim  to  $7i769.9-.   The  con- 
cessions included  !$726.00  fire  insurance  benefits  paid  plain- 
tiff for  damage  to  the  heating  plant.   In  closing  argument, 
plaintiff's  attorney  told  the  Jury  that  plaintiff  was  eeelc- 
Ing  to  recover  the  net  sum  of  ^7,769.91  for  "damage  as 
distinguished  from  ordinary  wear  and  tear." 

The  Requisitions  made  no  segregation  of  the  items 
of  repair  into  those  of  repair  to  damage  from  ordinary  wear 
and  tear  and  those  of  repair  to  damage  charged  to  defendant. 
Plaintiff  made  the  segregation  at  the  trial  by  means  of  the 
Recapitulation  referred  to  above.   This  document  was  prepared 
by  an  engineer,  employed  by  the  general  contractor,  who 
superintended  the  work  done.   Shortly  before  the  trial  early 
In  1952  he  went  over  the  Requisitions,  separating  items 
falling  within  plaintiff's  charge  against  defendant  from 
those  chargeable  to  "ordinary  wear  and  tear"  and  Improvements. 
The  first  class  were  translated  into  the  item  on  the 

Recapitulation. 

This  employee  testified  that  he  marked  the  itena 
In  the  Requisitions  with  one,  two  or  three  dots,  depending 
upon  his  Judgment  whether  they  should  be  Included  in  plain- 
tiff's charge  against  defendant,  whether  there  v;as  doubt 
about  it  and  whether  they  were  due  ordinary  wear  and  tear. 
Thereafter  three  columns  were  made  of  the  items  by  the 
secretary  of  plaintiff's  attorney  at  the  witness'  direction. 
In  column  1  were  placed  those  with  one  dotj  in  column  2 
those  with  two  dots  and  in  column  3  those  with  three  dots. 


This  testimony  was  offered  In  support  of  other  testimony 

with  respect  to  the  damage,  repair  of  which  the  items  In 

column  1  represented.   The  court  permitted  only  the 

Recapitulation  containing  the  Items  In  column  1  to  go  to  the 

Jury, 

Defendant  claims  prejudicial   error  because  of   the 

trial  court's  admission  In  evidence  of   the  Requisition  and 

supporting  Invoices  and  bills,  the  Recapitulation  and  the 

cancelled  checks. 

It  was  proper  for  plaintiff  to  prove  the  amount  It 
had  paid  or  become  liable  to  pay,  and  the  fact  that  that 
amount  was  the  usual  and  reasonable  charge  for  the  labor  and 
material,  and  that  the  repairs  were  such  as  were  necessary 
to  be  made.   Byalos  v.  Matheson,  328  111.  269.   It  Introduced 
testimony  of  the  condition  of  the  premises  before  and  after 
the  letting  to  defendant,  that  the  repairs  were  necessary 
and  that  the  charges  for  the  labor  and  material  were  fair 
and  reasonable.   The  question  before  us  concerns  proof  of 
the  bills  and  their  payment. 

Plaintiff  presented  the  Requisitions  and  supporting 
documents  because  the  contractor  had  not  segregated  the  costs 
as  the  work  was  done  to  accommodate  plaintiff's  claim.   It 
presented  the  Recapitulation  to  make  the  segregation  for  the 
Jury.  This  was  done  under  the  theory  that  the  Recapitulation 
was  a  summary  permitted  under  an  exception  to  the  best 
evidence  rule.  Jones  on  Evidence  (4th  Ed,),  vol,  1,  §206, 
We  need  not  decide  whether  the  Recapitulation  amoiinted  to  a 
summary  under  that  exception.   If  It  was,  the  underlying 
documents  w©uld  themselves  have  to  be  admissible.  Jones  on 
Evidence  (4th  Ed,)  vol.  1,  §206, 
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This  testimony  was  offered  In  support  of  other  testimony 
with  respect  to  the  damage,  repair  of  vrhlch  the  Items  in 
column  1  represented.   The  court  permitted  only  the  Recapit- 
ulation containing  the  items  in  column  1  to  go  to  t;he  ^^ury. 

Defendant  claims  prejudicial  error  because  of  the 
trial  court's  admission  in  evidence  of  the  Requisition  and 
supporting  invoices  and  bills,  the  Recapitulation  and  the 
cancelled  checks,     \  ^ 

There  was  competent  testlinony  for  plaintiff  of  the 
condition  of  the  premises  when  it  took  title,  and  of  the 
condition  when  it  regained  possession.  Plaintiff  presented 
the  Requisitions  and  supporting  documents  because  the  con- 
tractor had  not  segregated  the  costs  as  the  work  was  done, 
to  accomodate  plaintiff's  claim.   It  presented  the  Recapitu- 
lation to  make  the  segregation  for  the  Jury.   This  was  done 
under  the  theory  that  the  Recapitulation  was  a  summary 
permitted  under  an  exception  to  the  beat  evidence  rule, 
Jones  on  Evidence  (^th  Ed,),  vol.  1|  §206,  We  need  not 
decide  whether  the  Recapitulation  amounted  to  a  sximmary 
under  that  exception.   If  it  was,  the  underlying  documents 
would  themselves  have  to  be  admissible.  Jones  on  Evidence 
(^th  Ed.)  vol.  1,  §206.   The  Requisitions  were  rfot  proper 
nor  competent  to  prove  damages  because  they  consisted  of 
many  bills  of  sub-contractors  and  invoices  of  materialmen, 
none  of  whom  were  called  to  identify  or  authenticate  the 
documents   (Davidson  v.  Wisconsin  ChajLr  Company,  333  HI* 
App.  '4-26)   and  Included  many  items  of  improvements  and   \ 
repairs  not  chargeable  to  defendant.   Consequently  the 
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The  Requisitions  vrere  improperly  admitted  because 
they  included  many  items  of  improvements  and  repairs  not 
chargeable  to  defendant.   The  checks  in  payment  of  the 
Requisitions  were  inadmissible  for  the  same  reason.   The 
result  was  to  present  to  the  Jury  items  of  repair  and  improve- 
ments aggregating  more  than  twice  the  amount  it  claimed.  We 
think  this  might  well  have  interfered  with  defendant  having 
a  fair  trial  and  that  the  error  in  admitting  the  testimony 
was  not  cured  by  admitting  the  Recapitulation.  We  conclude, 
therefor,  that  the  error  was  prejudicial. 

The  issue  of  repairs  was  not  the  only  one  before  the 
Jury,  Another  important  issue  was  that  of  rental.   On  this 
issue  plaintiff's  testimony  was  that  reasonable  rental  per 
month  ranged  from  ^l600,  to  $1800.  Plaintiff  sought  double 
this  rental.  Defendant's  theory  was  that  ^50.  v;as  reason- 
able and  its  tender  of  that  amount  was  accepted  without 
prejudice  to  plaintiff's  claim.  We  have  no  way  of  knov/ing 
how  the  incompetent  evidence  may  have  misled  the  Jury  In 
deciding  the  issue.  Our  Supreme  Court  recently  stated: 
"Where  error  is  shown  to  exist,  it  will  compel  reversal, 
unless  the  record  affirmatively  shows  that  the  error  was  not 
prejudicial."  Duffy  v.  Cortesi,  2  111.  2d  511,  517.   See  also 
Klrby.  et  al.  v.  The  People,  123  111.  436.  The  record  does 
not  show  that  defendant  vras  not  prejudiced.   We  think 
defendant  is  entitled  to  a  new  trial  at  which  proof  of  payment 
may  be  made  without  the  offending  documents. 

Neither  32  C.  J.  S.,  Evidence,  §77^  nor  Wlgmore 
(3rd  Ed.),  Vol.  VII,  §§2102,  2116,  2118  is  authority  Justifying 
the  admission  of  the  requisitions  or  checks.   In  Wlstrand  v. 
People,  218  111.  323,  an  instruction  limited  the  Jury's  con- 
sideration to  evidence  of  the  crime  in  question  to  limit  the 
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Recapltulatlon  was  inadmlBsible.   The  checlcB  for  the  full 
amount  were  also  IncompetEnt.  /' 

The  result  of  this  procedure  was  to  present  to  the 
Jury  Items  of  repair  to  plaintiff's  premises  aggregating 
more  than  tv;lce  the  amount  claimed  by  plaintiff.   We  think 
this  might  well  have  Interfered  with  defendant  having  a  fair 
trial.  Plaintiff  should  have  fbreseen  the  likelihood  of  a 
trial  when  It  regained  possession  and  found  the  damage.   Had 
It  done  so  It  could  have  ha,d  the  contractor  keep  records  of 
work  and  corresponding  statements  In  a  manner  consistent 
with  plaintiff's  legal  theory. 

¥e  conclude  that  there  Is  merit  to  the  claim  that 

\ 

defendant  was  prejudiced  by  the  'error  In  admitting  the 

documentary  evidence  referred  to.   The  proper  proof  of 
damages  would  obviate  the  necessity  >pf  those  documents. 

Appellant  contends  that  Its  holding  of  the  premises 
was  not  subject  to  the  double  rent  statute  [Ch,  80,  Par.  2, 
111.  Rev.  Stat.  (1953)]  because  the  statute  has  no  applica- 
tion to  a  defendant  who  Is  a  tenant  at  will.   The  statute 
on  double  rent  provides  In  part:   "If  any  tenant  or  any 
person  who  Is  In  or  comes  Into  possession  of  lands...  by, 
from  or  under,  or  by  collusion  with  the  tenant,  wilfully 
holds  over  any  lands. . .after  the  expiration  of  his  term  or 
terms,  and  after  demand  made  In  writing. .. shall  pay... double 
the  yearly  value..."  Appellant  contends  that  the  use  of 
"term  or  terms"  in  the  statute  should  be  so  construed  as  to 
render  the  statute  Inapplicable  unless  the  parties  have 
Initially  fixed  a  definite  term  and  the  term  has  ended  by  the 
passing  of  time. 
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effect  of  a  confession  admitting  other  orlmes,  and  In  that 

case  excluding  part  of  the  confession  vrauld  have  excluded  all. 

The  case  of  Flnkel stein  v,  Illinois  Central  R.  Go.»  198  111. 

App«  15   is  not  pertinent.   In  Vlsoher  v.  N.  W.  Elevated 

Railroad  Co.,  171  111,  App,  5^^»  the  "(Complete  statement" 

rule  was  applied.   The  Instant  question  does  not  involve  the 

complete  statement  rule,  since  plaintiff  itself  put  in  the 

complete  documents.   Here  there  was  no  necessity  for  admitting 

the  prejudicial  documentary  testimony. 

Appellant  contends  that  its  holding  of  the  premises 
was  not  subject  to  the  double  rent  statute  [Ch,  80,  Far.  2,  111, 
Rev,  Stat,  (1953)]  because  the  statute  has  no  application  to 
a  defendant  who  is  a  tenant  at  will.  The  statute  on  double 
rent  provides  in  part:   "If  any  tenant  or  any  person  v:ho  is 
in  or  comes  into  possession  of  lands.., by,  from  or  under,  or 
by  collusion  with  the  tenant,  wilfully  holds  over  any  lands... 
after  the  expiration  of  his  term  or  terms,  and  after  demand 
made  in  writing. .. shall  pay... double  the  yearly  value...." 
Appellant  contends  that  the  use  of  "term  or  terms"  in  the 
statute  should  be  so  construed  as  to  render  the  statute  in- 
applicable unless  the  parties  have  initially  fixed  a  definite 
term  and  the  term  has  ended  by  the  passing  of  time. 

To  support  this  position  it  cites  Zunne  v.  Trustees 
of  Schools,  39  111.  578,  where  it  was  held  that  a  tenant  at 
will  is  without  a  "term"  within  the  meaning  of  a  statute 
requiring  notice  to  terminate  a  tenancy.   From  the  reasoning 
of  this  case  he  passes  to  Stuart  v.  Hamilton,  (i(>   111.  253, 
wherein  the  double  rent  statute  was  held  inapplicable  to  a 
situation  where  a  lease  was  forefeited  by  a  landlord  instead 
of  coming  to  the  end  of  the  initially  defined  term  Ty  the 
"efflux  of  time." 
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To  support  this  position  It  cites  Dunne  v.  Trustees 
of  Schools,  39  111.  578,  where  It  v/as  held  that  a  tenant  at 
will  is  without  a  "tern"  within  the  neanlng  of  a  statute 
requiring  notice  to  terninate  a  tenancy,   Fron  the  reasoning 
of  this  case  he  passes  to  Stuart  v.  Hanllton,  66  111,  253, 
wherein  the  double  rent  statute  was  held  inapplicable  to  a 
situation  where  a  lease  was  forefelted  by  a  landlord  instead 
of  coning  to  th?  end  of  the  initially  defined  tern  by  the 
"efflux  of  tine," 

The  first  case  cited  by  appellant  is  inapplicable 
and  the  second  distinguishable.   The  Stuart  case,  v/herein 
the  landlord  abridged  a  tern  initially  agreed  upon  by  a 
lease,  does  not  control  this  case. 

The  double  rent  statute  applies  to  wilf^xL  holdovers 
beyond  a  tern  which  has  expired.   Particularly  significant 
is  the  fact  that  it  provides  for  "double  the  yearly  value" 
rather  than  double  the  rent  agreed  upon.  The  clear  suggestion 
inplied  fron  the  use  of  this  language  is  that  the  statute 
was  intended  to  apply  equally  to  situations  wherein  one 
obtains  possession  other. than  by  lease  providing  a  definite 
rent  for  a  definite  tern.  Moreover,  it  is  clear  fron  a 
reading  of  the  statute  that  the  relationship  of  the  person 
held  liable  need  not  even  be,  with  respect  to  the  landlord, 
that  of  tenant.   It  is  clear  that  such  a  person,  as  regards 
the  landlord,  would  have  no  tern,  ended  by  "effliox  of  tine," 
We  think  there  is  no  nerit  to  the  contention  that  the  double 
rent  statute  is  not  applicable,  \ 

Plaintiff  alleged  that  during  the  period  subject 
of  this  suit  defendant  did  "wilfully  and  wrongfully  injure 
and  danage  the  said  prenises  and  did  wilfully,  wrongfully 
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The  first  case  cited  by  appellant  Is  Inapplicable  and 

the  second  distinguishable.   The  Stuart  case,  v/hereln  the 

landlord  abridged  a  term  Initially  agreed  upon  by  a  lease, 

does  not  control  this  case. 

The  double  rent  statute  applies  to  v^llful  holdovers 
beyond  a  term  which  has  expired.  Particularly  significant  is 
the  fact  that  it  provides  for  "double  the  yearly  value"  rather 
than  double  the  rent  agreed  upon.   The  clear  suggestion  implied 
from  the  use  of  this  language  is  tliat  the  statute  was  intended 
to  apply  equally  to  situations  wherein  one  obtains  possession 
other  than  by  lease  providing  a  definite  rent  for  a  definite 
term.  Moreover,  it  is  clear  from  a  reading  of  the  statute 
that  the  relationship  of  the  person  held  liable  need  not  even 
be,  with  respect  to  the  landlord,  that  of  tenant.   It  is  clear 
that  such  a  person,  as  regards  the  landlord,  would  have  no 
term,  ended  by  "efflux  of  time,"  ¥e  thinlc  there  is  no  merit 
to  the  contention  that  the  double  rent  statute  is  not  applicable. 

Plaintiff  alleged  that  during  the  period  subject  of 
this  suit  defendant  did  "wilfully  and  wrongfully  injure  and 
damage  the  said  premises  and  did  wilfully,  wrongfully  and 
negligently  cause  a  fire...."  As  has  been  pointed  out,  the 
question  of  wilful  damage  was  removed  from  the  case.   The 
charges  remained,  therefor,  that  defendant  wrongfully  damaged 
the  premises  and  wrongfully  and  negligently  caused  the  fire. 
These  charges  are  important  in  considering  defendant's  con- 
tention that  error  was  committed  in  instructing  the  Jury. 

We  think  the  instructions  were  bound  to  confuse  the 
Jury  with  respect  to  the  remaining  charges.  We  think  we 
should  comment  on  the  instructions  in  aid  of  the  new  trial. 
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and  negligently  cause  a  fire..."   As  has  been  pointed  out, 
the  question  of  wilful  damage  was  removed  from  the  case. 
The  charges  remained,  therefor,  that  defendant  wrongfully- 
damaged  the  premises  and  wrongfully  and  negligently  caused 
the  fire.   These  charges  are  Important  In  considering 
defendant's  contention  that  error  was  committed  In  Instruct- 
ing the  Jury.    \     / 

We  think  the  instructions  were  bound  to  confuse 
the  Jury  with  respect' to  the  remaining  charges.   In  the 
first  place,  the  question  of  wilfulness  was  out  of  the  case, 
so  instruction  #13  should  not  have  been  given.   In  the 
second  place,  the  complaint  charged  negligence  only  with 
respect  to  the  fire.   Consequently,  Instructions  #5i   #9  and 
#16,  which  placed  on  plaintiff  the  buj^den  of  proving  negli- 
gence without  restricting  the  burden  to  damage  by  fire, 
were  erroneous.   This  is  because  of  the  option  of  a  landlord 
to  treat  a  tenant  holdinlg  over  as  a  trespasser.   Weber  v. 
Powers,  213  111.  370,  382;  Keegan  v.  Kinnare.  123  111.  280, 
288.   That  trespass  is  the  proper  theory  of  action  against 
a  tenant  at  will  for  waste  see  Chalmers  v.  Smith.  152  Mass. 
561,  26  N.  E.  95.  Having  alleged  that  defendant's  negligence 
caused  the  fire,  however,  plaintiff  had  the  burden  of  proving 
it  and  that  it  proximately  caused  the  fire.   Straight  v. 
Ode 11.  13  111.  App.  232.   The  only  burden  plaintiff  would 
have  with  respect  to  the  items  of  damage  chargeable  not  to 
negligence,  but  to  wrongful  occupancy,  was  to  prove  the 
wrongful  occupancy  and  the  damage,  excepting  liability  for 
ordinary  wear  and  tear.   The  item  of  oroinary  wear  and  tear 
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In  the  first  place,  the  question  of  v/llful  damage  was  out  of 
the  case,  so  Instruction  #13  should  not  have  been  given.   In 
the  second  place,  the  complaint  charged  negligence  only  with 
respect  to  the  fire.   Consequently,  Instructions  #5,  #9  and 
#16,  which  placed  on  plaintiff  the  burden  of  proving  negligence 
without  restricting  the  burden  to  damage  by  fire,  v;ere 
erroneous.   This  la  because  of  the  option  of  a  landlord  to 
treat  a  tenant  holding  over  as  a  trespasser.  Weber  v.  Powers, 
213  111.  370,  382;  Keegan  v.  Klnnare,  123  111.  280,  288.   That 
trespass  Is  the  proper  theory  of  action  against  a  tenant  at 
will  for  waste  see  Chalmers  v.  Smith,  152  Mass.  5^1,  26  N.  E, 
95.  Having  alleged  that  defendant's  negligence  caused  the 
fire,  however,  plaintiff  had  the  burden  of  proving  it  and 
that  it  proximately  caused  the  fire.   Straight  v.  Odell,  13 
111.  App.  232.   The  only  burden  plaintiff  would  have  with 
respect  to  the  items  of  damage  chargeable  not  to  negligence 
but  to  wrongful  occupancy  was  to  prove  the  wrongful  occupancy 
and  the  damage,  excepting  liability  for  ordinary  wear  and 
tear.  The  item  of  ordinary  wear  and  tear 
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la  an\element  of  reasonable   value  of  use   and  occupancy.      In 
the   thlif,d  place,    Instructions  #6  and  #8  would  make  a  holdover 
tenant  treated  as   a  trespasser  liable   for   "any  damage  or 
Injury.. .donp  by  the  defendant."     These  instructions,    thou^ 
not  using  the'^^worda   "shall  be  found  guilty"   contain  equiv- 
alent words  and  are   therefor  preemptory.      Despite  the  use 
of  the   term  "done  by  defendsjit"    they  could  be  misleading   ao 
as   to  make    such  a  tenant  liable   for  ordinary  wear  and  tear 
and  acts  of   God.  \ 

A  more  definitive  trial  will  result  if  the  plaintiff 
makee  plain  In  its  pleading  Just  what  its  theory  is,    and  if 
defendant's  theories  and  instructions  of   the  parties  are 
framed  accordingly.  ^ 

The  defendant  claims  error  in  the  trial  court's 
refusal  to   take  from  the   Jury  the   question  of  damages  from 
fire.      Under  the  charges  which  went  to   the   Jury,   plaintiff 
had  the  burden  of  proving  def endant • r  negligence  proximately 
caused     the  fire.      Straight  v.   Odell,    :3  HI.    App.    232. 

The  boiler  room  v/as  5    steps  below  the  level  of  the 
office.      It  was  about  10  by  12  feet   in  dimension,   having  a 
pit  5  by  5  feet   set  6  Inches  below  the  floor.      In  this  pit 
was  set  the  electrically  operated  oil  burner  v*iich  heated 
the  preialses.     Water  flowed  from  the   street  level  into  the 
boiler  room,    the  flow  being  caused  by  the  incline  of  the 
adjacent   street   toward  the  building.      The  parties   agree 
that   the   cause  of  the   fire   was  a   short   circuit   in  the 
electrical  connections  of   the  boiler  which  resulted  from 
collection  of  water  from  the  street  in  the  boiler  room  and 
the  pit. 
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The  question  presented  by  defends.nt'a  claim  Is 

whether,  applying  the  familiar  rule,  there  la  any  evidence 
tending  to  prove  defendant's  negligence. 

We  disagree  with  plaintiff  that  there  is  evidence 
tending  tc  ahov^  that  defendant  negligently  permitted  oil  to 
collect  In  the  boiler  pit.  The  ?ooBt  favcrable  evidence  la 
that  firemen  In  putting  out  the  fire  observed  "oil  burning 
all  over  the  pit.  Smudge  accumulated  there,  and  aome  dirt 
burning,"  This  is  an  insufficient  basis  for  a  legal  inference 
that  defendant  had  negligently  permitted  the  oil  to  accumulate 

before  the  fire, 

plaintiff  argues  that  there  la  evidence  of  defendant's 
negligence  because  it  is  shown  that  defendant  could  have 
prevented  the  flow  of  water  into  the  boiler  room  by  con- 
structing a  curb  at  little  cost  at  the  top  of  the  stairway 
and  that  defendant  wrongfully  refused  to  permit  plaintiff, 
several  vreeks  before  the  fire,  to  adjust  the  grade  of  the 
premises  and  thus  prevent  the  flow  of  water  into  the  building. 
We  think  there  is  merit  to  this  contention. 

There  is  testimony  that  defendant  knew  of  the  flow 
of  water  ojito  the  property,  had  experienced  flooding  of  the 
boiler  room  and  knew  that  the  sump  pump  was  not  operating 
and  that  it  was  not  useful  to  combat  a  flood  of  the  boiler 

room. 

It  could  be  argTied  that  plaintiff  did  not  need 

permission  to  enter  the  premises,  since  defendant,  after 

notice  to  quit,  was  no  longer  a  tenant  entitled  to  possession. 
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There  Is  testimony  that  defendant  refused  to  honor  the 
right  of  reentry,  and  thereby  effectively  prevented  plain- 
tiff from  eliminating  the  cause  of  the  damage. 

This  being   so,   we   think  the  defendant    should  have 
foreseen  that  refusing  plaintiff  permission  to  make  the 
Improvement,   It  was  probable  th-t  v/ater  would  continue  to 
flow  and  collect   In  the  boiler  room,    cause  a   short   circuit 
which  would  result   In  damage  to   plaintiff's  property.      For 
this  reason  we   find  no  error  In  the   trial  court's  ruling. 
The   fact  that  plaintiff  collected  insurance  benefits  because 
of  the   fire   is  a  matter  of  defense,   and  plaintiff's  counsel 
asked  the   Jury  to   deduct  benefits  from  the  amount  of  damage 
it  decided  upon.      For  these  reasons  we  are  of   the  opinion 
the   trial  court  correctly  submitted  this  question  to   the 
Jury. 

We   see  no  necessity  of  passing  on  the  contention 
that  there  was  error  in  admitting  evidence  of  loss  of 
business  of  plaintiff's  parent  company.      The  testimony  was 
admitted  for  the  purpose  of   showing  plaintiff's  need  and 
the  reasonableness  of  the  rental  term  offered  defendant. 
There  was  no  error  in  the  court's  refusal  to   admit  certain 
estimates  which  defendant      sought  to  introduce  as  impeachment 
of  plaintiff's  testimony  regarding  damages.     On  retrial  we 
assume  that  the  attempt  to   introduce  these   exhibits  will 
not  be  made.      Also  we   shall  not  pass  on  the   questions, 
whether  (a)    the  testimony  of  plaintiff's  engineer  invaded 
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the province  of  the  Jury,  or  (b)  whether  defendant's  croDB- 
examlnatlon  of  the  witness  was  unreasonably  limited.   On 
retrial  these  questions  should  not  arise. 

For  the  reasons  given  the  Judgment  Is  reversed 
and  the  cause  remanded  for  new  trial, 

JUDGMEl^T  REVERSED  AND 
CAUSE  REMANDED. 

FEINBERG-,  P.J.,  AND  LEWE,  J.,  CONCUR. 
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APPEAL  FROM 


SUPERIOR  COURT 


COOK  COUNTY. 
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2  T.Ar-^p.o 


MR.    JUSTICE   KILEY  DELIVERED   THE  OPINION  OF   THE  COURT. 

This  is  a  personal  Injury  action.      The   Jury  found 
the  defendant  not  guilty  and  Judgment  was   entered  on  the 
verdict.     Plaintiff  moved  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence,   which  it  is  claimed  was  not 
discovered  at  the  trial  because  plaintiff  had  been  misled 
by  defendant's  pre-trial  deposition.      The  motion  was  denied 
and  plaintiff  has  appealed  from  the  Judgment, 

Plaintiff  was  struck  by  defendant's  automobile   at 
the  intersection  of  Halsted  and  51st   Streets,   Chicago.      She 
had  alighted  frda  a  southbound  Halsted  streetcar  at  the 
northwest  comer.      She  intended  to  take  a  westboiind  51st 
Street  car,   which  was  at  the  intersection.      She  crossed  in 
front  of   the  Halsted  Street  car  and  was  v/ittiin  several  feet 
of  the  east  curb  when  struck  by  the  right  front  fender  of 
defendant's  automobile  proceeding  north  on  Halsted.      The 
plaintiff  testified  that  the  green  light  was  in  her  favor. 
The  defendant  testified  it  favored  him.      The   Jury  in  a 
special  verdict  found  that  plaintiff  was  not   in  the   exercise 
of  due  care. 
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At  the  trial  defendant  was  called  under  §60  of  the 
Civil  Practice  Act  [Ch.  110,  Par.  18^,  111.  Rev.  Stat,  (1953)] 
by  plaintiff.   Then  plaintiff  testified.  Theee   were  the 
only  occurrence  witnesses  in  plaintiff's  case.   Defendant 
testified  and  Bruno  Smiles  was  presented  as  an  occurrence 
witness  for  defendant.  Plaintiff  then  called  defendant  again 
under  §6o  for  the  purpose  of  impeaching  Smiles,  by  confronting 
defendant  with  statements  made  in  the  pre-trial  deposition 
to  the  effect  that  there  was  no  occurrence  witness  except 
plaintiff  and  defendant.   This  was  followed  by  plaintiff's 
rebuttal  testimony  refuting  testimony  of  Smiles  that  he 
sought  to  warn  and  restrain  her  from  crossing  the  path  of 
defendant's  automobile  and  that  he  assisted  her  after  she 
was  struck. 

In  this  court  plaintiff  does  not  criticize  the 
verdict.   She  contends  the  trial  court  abused  its  discretion 
in  refusing  to  grant  her  a  new  trial  so  that  she  could  pro- 
duce a  witness,  Sullivan,  whose  testimony  she  claims  would 
cause  a  different  result  on  retrial. 

Both  parties  rely  on  criminal  cases,  as  well  as 
civil,  for  the  appropriate  rule  with  respect  to  new  trials 
for  newly  discovered  evidence.   The  evidence  must  appear  so 
conclusive  as  to  probably  change  the  result  on  retrial;  have 
been  discovered  since  trial;  not  have  been  discoverable 
before  trial  with  due  diligence;  be  material  to  the  issue; 
and  must  not  be  merely  cumulative.  People  v.  Marino,  388 
111,  203.   Davis  V,  Theatre  Amusement  Co.,  351  111,  App,  517, 
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The  rule  is  the  same  in  olvll  cases,  except  that  as  great 
an  amount  of  diligence  Is  not  required  In  criminal  cases. 
People  V.  Wright,  28?  HI.  580,  587. 

The  trial  court  on  plaintiff's  motion  had  before 
It  plaintiff's  attorney's  affidavit  as  to  due  diligence  in 
attempting  to  locate  Sullivan,  and  Sullivan's  affidavit 
relating  to  what  he  observed  at  the  scene  of  the  accident. 

Sullivan  affirms  that  he  did  not  see  the  accident. 
His  only  statement  bearing  on  the  accident  is  that  when  the 
"screeching  brakes"  drew  his  attention  he  saw  plaintiff 
lying  on  the  street  and  he  observed  that  the  traffic  lights 
"on  51st  Street  were  just  changing  from  orange  to  red," 
This  is  the  only  testimony  on  the  merits  v;hich  Sullivan 
would  give  were  the  new  trial  granted.   The  balance  of 
Sullivan's  affidavit  goes  to  the  credibility  of  Smiles' 
testimony  that  he  warned  plaintiff  and  sought  to  restrain 
her,  and  to  the  credibility  of  Hoffman's  testimony  that 
Smiles  gave  him  his  name  and  address  at  the  scene. 

The  court  knew  the  testimony  of  plaintiff  that 
before  she  began  crossing  Halsted  Street  she  saw  the  light 
had  turned  red  for  Halsted  Street,  she  looked  south  and  saw 
an  automobile  about  "half  the  distance  down  the  block"  and 
paid  no  more  attention  to  it  because  she  had  the  green  light, 
heard  the  "screeching  of  brakes  and  I  started  to  mn"  and 
"ran  about  three  or  four  steps  when  I  got  hit":  also  that 
a  51st  Street  car  was  at  the  northwest  corner  and  when  she 
began  to  cross  the  lights  were  Just  turning  red  against  51st 
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street;  also  that  plaintiff  "did  say  in  your  office  the  car 
had  started  to  cross  51st  Street  when  I  started  to  run"; 
also  that  It  was  In  "the  middle  of  51st  Street";  and  also 
that  I  heard  the  "screeching  of  brakes  and  I  looked  up  as 
the  car  was  about  four  or  five  feet  from  me  and  then  I 
started  to  run."   The  court  would  be  Justified  In  concluding 
that  SullliVan's  testimony  of  the  lights  would  not  probably 
change  the  verdict  on  a  retrial. 

Sullivan's  testimony,  were  a  new  trial  granted, 
would  Impeach  the  testimony  of  defendant  and  Smiles.   All 
agree  that  Sullivan  was  at  the  scene,  aided  plaintiff  and 
accompanied  her  to  the  hospital.   His  name  appeared  on  the 
police  report.  We  have  not  the  trial  court's  estimate  of 
Smiles  and  Hoffman  and  accordingly  cannot  Judge  as  well  the 
probable  effect  of  Sullivan's  testimony.   The  trial  court 
may  have  decided  that  the  Jury  would  not  necessarily  have 
to  conclude  that  either  Sullivan  or  Hoffman  and  Smiles  were 
deliberately  testifying  falsely. 

The  court  would  not  be  unreasonable  if  it  concluded 
that  Sullivan's  testimony  was,  on  the  whole,  cumulative  of 
the  testimony  of  plaintiff  that  no  one  but  she,  Hoffman  and 
Sullivan  were  at  the  scene,  and  but  further  impeachment, 
added  to  the  questioning  of  Hoffman  by  plaintiff's  attorney. 
G-raJiam  v,  Hagmann,  270  111,  252.   The  cases  of  Swiney  v. 
Miller,  253  HI.  App.  81  and  Knight  v.  Citizens  Coach  Go,, 
307  111.  App,  251,  would  not  prevent  such  a  conclusion  by 
the  trial  court. 
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Defendant    shortly  before   trial  told  plaintiff* e 
attorney  there  was  no  actual  occurrence  witness   to   the  best 
of  his  knowledge  and  thereafter  before   trial,    Smiles'   name 
came  to   the  attention  of  defense  attorney  and  plaintiff  v^as 
not  advised  of  this  fact.      The  court  had  before  It  plain- 
tiff's attorney's   statement  that  during  the  month  before 
trial  Sullivan  could  not  be  found.      It  could  conclude   that 
had  plaintiff  been  notified  of   the  error  In  Hoffman's  pre- 
trial statement,    It  would  have  availed  plaintiff  nothing. 
The  court  knew  also  when   the  motion  was  made   that  plaintiff 
had  not   sought  a  continuance   so   that   she  could  have  an 
opportunity  to  produce   Sulllt^n  as  a  witness,      Metz  v. 
Yellow  Cab  Co.,    248   111.    App.   609,    622.      It  knew  that  plain- 
tiff had  produced  Sullivan's  affidavit  three  days  after  the 
verdict. 

We  need  consider  no  further  contention.      For  all 
these   reasons  we  are  impelled  to   the  decision  that  the  trial 
court  did  not  abuse  its  discretion  in  denying  the  motion  for 
new  trial. 

There  is  no  merit  in  plaintiff's  complaint  that 
defendant's  instructions  unduly  emphasized  the   element   of 
due  care, 

JUDOIENT   AFFIRMED. 

LEWE,    J.    CONCURS. 

FEINBERG,   P.J.    TOOK  NO  PART, 
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HARRY  HALGREN  and  AlUA  HALGREN, 

Appellee a» 


JAMES  IffiYER  and  JAMES  KANE  and  ) 

KANE   STORAGE  WAREHOUSE,    a  corporation,     ) 

Appellants, 


)   APPEAL  FROM 

CIRCUIT  COURT, 
COOK  COUNTY. 
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MR.  JUSTICE  KILEY  DELIVERED  THE  OPINION  OF  THE  COURT. 

This  l8  a  personal  injury  action.  Defendant  Kane 
was  dismissed.  Verdicts  were  for  Harry  and  Alma  Halgren  in 
the  amounts  of  $15,000  and  $100  respectively.  Judgments 
were  entered  on  the  verdicts  and  defendants  Meyer  and  the 
Warehouse  Company  have  appealed. 

Plaintiffs  were  injured  on  December  11,  1950  in  a 
collision  between  their  passenger  automobile  and  defendants* 
1  l/2  ton  truck,  driven  by  Meyer,  a  servant  of  the  Company, 
.Plaintiffs  were  driving  south  on  Cottage  Grove  Avenue  at 
about  1:30  P,M,  Meyer  was  driving  the  truck  west  on  59th 
Street,  which  ends  at  Cottage  Grove  at  this  point.  There  are 
safety  islands  on  both  the  east  and  west  side  of  Cottage 
Grove,  The  position  of  the  Island  on  the  west  side  is 
unusual.  Its  north  end  is  located  about  ten  feet  south  of 
the  south  line  of  59th  Street  extended.  The  oolllBlon 
occurred  between  the  west  safety  island  and  the  west  curb  of 
Cottage  Grove  Avenue,  Both  plaintiffs  were  injured. 

Defendants  contend  the  trial  court  erred  In  refusing 
to  direct  a  verdict  either  on  the  gixjund  Uiat  plaintiffs  were 
guilty  of  contributory  negligence  ag  a  matter  of  law,  or  on 
the  ground  that  there  was  no  evidence  to  establish  defendant's 
negligence. 
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In  dleposlng  of  these  contentions  we  apply  the 
familiar  rule  and  taking  the  evidence  favorable  to  plain tiffs, 
draw  the  legal  Inferences  most  strongly  in  their  favor,  dis- 
regarding contradictory  or  contrary  evidence:  Plaintiffs 
were  riding  south  on  Cottage  Grove  Avenue  about  15  miles  per 
hour  in  the  lane  between  the  west  curb  and  southbound  tracks. 
Snow  was  banked  at  the  cxirb  on  their  right.   Their  automobile 
was  being  driven  by  Harry  Halgren,  who  at  59th  Street  was 
looking  forward  to  the  stop  light  at  the  Midway  lyo  feet  to 
the  south.  Plaintiffs,  who  were  going  to  pass  between  the 
southbound  safety  island  and  the  west  curb,  saw  no  vehicles 
to  their  right  or  left.  When  their  automobile  was  at  59th 
Street,  defendant's  1  l/2  ton  truck  "shot  out  at  us,  hit 
our  car,"  and  "came  quick  at  us,"  Defendant  Meyer  told  police 
he  did  not  see  plaintiffs'  automobile.  The  collision  took 
place  a  few  feet  south  of  the  south  line  of  59th  Street,  The 
right  front  of  the  truck  hit  the  left  front  side  of  plain- 
tiffs' automobile.  The  impact  threw  the  automobile  "on  its 
side  on  a  high  snow  embankment"  against  the  telephone  pole. 

We  think  the  foregoing  testimony  tends  to  prove  due 
care  on  the  part  of  plaintiffs.  It  should  be  kept  in  mind 
that  59th  Street  ended  at  the  east  curb  of  Cottage  Grove,  so 
that  plaintiffs  had  nothing  to  fear  from  their  right  as  they 
drove  south  at  59th  Street,  for  they  were  in  the  space  between 
the  curb  and  the  street  oar  tracks.   They  were  not,  therefor 
In  the  same  circumstances  as  plaintiffs  in  Walker  v,  Illinois 
Commercial  Tel.  Co,»  315  111.  App,  553  were,  for  in  tiiat  ease 
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there  was  a  complete  intersection.   Moreover,  defendants' 
truck  could  not  have  had  the  right  of  way,  as  was  the  case 
In  Klrchoff  v.  Van  Scoy,  301  111.  App.  366.   The  case  of 
Crowe  Name  Plate  &  Mfg.  Co.  v.  Dammerich,  279  HI.  App.  103, 
involved  a  complete  intersection,  known  to  be  a  busy  corner 
and  the  question  was  whether  the  appellant  or  the  appellee 
was  liable  for  the  injuries  to  a  passenger.  Here  there  is 
no  evidence  that  the  corner  was  a  busy  one.   Van  Meter  v. 
Chicago  Railways  Co.  et  al. .  2ifO  111,  App.  371  is  also 
dlBtlngulshable  on  its  facts.   In  that  case  the  only  testimony 
was  that  decedent  looked  both  ways  before  stepping  over 
street  car  tracks.   The  Court  said  that  the  inference  must 
be  that  he  looked  and  saw  the  street  car  —  only  15  feet 
away  —  approach,  for  failure  to  look  would  be  contributory 
negligence  as  a  matter  of  law. 

The  plaintiffs  say  they  did  not  see  defendants* 
truck  \intil  it  "shot  out"  and  was  coming  "quick"  six  or 
seven  feet  away.   From  this  it  does  not  necessarily  follow 
that  plaintiffs  did  not  look  for  competing  traffic.  It  is 
inferable  in  plaintiffs'  favor  that  when  they  were  approach- 
ing the  north  line  of  59th  Street,  defendants'  truck  had 
been  stopped  at  Cottage  Grove  Avenue  and  was  not  in  range 
of  plaintiffs'  vision.   True,  Harry  Halgren  was  looking 
ahead  to  the  Midway  stop  light,  but  he  said  there  was  no 
traffic  to  the  right  or  left  of  him.   This  Indicates  that 
he  was  not  oblivious  of  his  surroundings.   Under  this  view, 
it  could  be  inferred  that  defendants'  truck,  out  of  range 
of  plaintiffs'  vision  when  the  latter  were  approaching  59"th 
Street,  "shot  out,"  after  plaintiffs  crossed  the  north  line 
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of  59th  Street,  from  the  left  rear  aide  of  plaintiffs'  auto- 
mobile and,  attempting  to  cross  Into  the  westernmost  lane 
of  Cottage  Grove  In  front  of  plaintiffs'  automobile,  collided 
with  It  several  feet  south  of  the  south  line  of  59th  Street, 
We  conclude  that  the  question  of  due  care  was  for  the  Jury, 

Defendant  Meyer  told  the  police  that  he  did  not  see 
plaintiffs'  automobile  "at  all"  before  the  accident.   This 
testimony  In  addition  to  the  foregoing  testimony  was  enough 
to  take  to  the  Jury  the  question  of  defendants'  negligence. 

Defendants  contend  the  verdict  of  $?15,000  in  favor 
of  Harry  Halgren  is  so  palpably  gross  and  excessive  that  it 
can  only  be  the  result  of  passion  and  prejudice  and  should 
be  reversed. 

The  medical  testimony  Is  that  Halgren  suffered  a 
"concussion  or  bruising  of  the  spinal  cord"  and  that  a  person 
suffering  a  fracture  of  the  spinal  column  without  injury  to 
the  spinal  cord  is  "very  much  better  off"  than  if  the  spinal 
cord  is  injured  without  a  fracture.   In  the  opinion  of 
Halgren' s  experts,  his  health  trouble  might  or  could  have 
been  caused  by  the  accident.   There  was  no  medical  testimony 
Introduced  by  defendant.   The  cross-examination  of  Halgren' s 
witness  about  his  arthritic  condition  did  not  develop  testi- 
mony which  would  make  a  finding  for  Halgren  on  the  cause  and 
extent  of  his  injuries  against  the  manifest  vreight  of  the 
evidence, 

Halgren  was  70  years  old  when  the  accident  happened. 
There  was  actuarial  testimony  that  his  life  expectancy  was 
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about  nine  years.   He  was  retired  and  not  earning  pay,  having 

done  but  odd  Jobs  since  19^5.   Before  the  accident  his 
health  was  good  and  for  about  five  years  he  had  been  active 
about  the  house  repairing  porches  and  fences,  planting  and 
mowing  the  lawn.   Since  the  accident  he  is  not  able  to  do 
what  he  formerly  did,  "got  awful"  kidney  pains,  a  "kind  of 
ache"  in  his  side  and  arm,  numbness  on  the  left  side  of  his 
head  and  "can't  sleep  nights," 

There  is  no  contention  of  prejudicial  error  in  the 
conduct  of  the  trial.  Under  all  these  circumstances  we  see 
no  merit  in  the  contention  that  we  should  upset  the  verdict. 

No  showing  has  been  made  that  the  verdict  for  plain- 
tiffs is  against  the  manifest  weight  of  the  evidence  on  the 
question  of  liability. 

The  Judgment  Is  affirmed, 

JUDGMENT  AFFIRMED. 

FEINBERG,  P.J.  AND  LEWE,  J.  CONCUR, 
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THEmA  BASS,  asclgnee  of  HENRY  A.  ) 
KLEIN, 


Appellant, 


V. 


RUBIN  AGREST,  et  al. , 

Appellee. 


APPEAL  FROM 

CIRCuI?  COURT, 
COOK  COUNTY. 
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MR.  JUSTICE  LEWE  DELIVERED  THE  OPINION  OF  THE  COURT. 

Plaintiff,  as  assignee,  instituted  an  action  of 
scire  facias  to  revive  an  alleged  Judgment  based  on  a 
deficiency  decree  entered  In  a  foreclosure  proceeding. 
Trial  by  the  court  resulted  in  a  finding  and  Judgment  In 
favor  of  defendants.   Plaintiff  appeals. 

May  10,  1935  a  real  estate  mortgage  foreclosure 
decree  was  entered  directing  the  defendants  Rubin  Agrest, 
Clara  Agrest,  Morris  Agrest,  and  Rose  Agrest,  who  were 
found  personally  liable  for  the  payment  of  the  indebtedness 
secured  by  a  trust  deed,  to  pay  plaintiff  Henry  A,  Klein 
the  sum  found  due  him  amounting  to  #11,114.82.   The  decree 
further  provided  that  if  the  proceeds  of  sale  of  the  premises 
involved  are  insufficient  to  pay  the  sum  due,  "that  defendants 
Rubin,  Clara,  Morris  and  Rose  Agrest  pay  the  plaintiff  Klein 
the  amount  of  such  deficiency. " 

June  7i  1935  an  order  was  entered  approving  the 
Master's  report  of  sale  and  distribution  and  a  deficiency 
decree  finding  that  the  proceeds  of  the  sale  were  insufficient 
to  pay  the  amount  due  Klein  and  "ordered,  adjudged  and  decided 
that  the  defendants  liable  therefor  shall  pay  to  the  plaintiff 
Henry  A.  Klein  the  amount  of  the  deficiency"  in  the  sum  of 
$2,006,18, 
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May  24,  19^7  plaintiff  Klein  died.   On  December 
13,  19^9,  pursuant  to  an  order  of  the  Probate  Court  of  Cook 
County,  the  executors  of  the  estate  of  the  deceased  made  a 
written  assignment  to  the  plaintiff  Thelma  Eaes. 

Defendants  filed  an  answer  to  the  scire  facias 
averring  among  other  things  that  the  plaintiff  failed  to 
comply  with  the  statute  relating  to  assignments  of  choses 
in  action. 

Plaintiff's  amended  affidavit  for  scire  facias 
states  that  "she  is  a  bona  fide  holder  of  an  assignment  of 
the  Judgment  which  is  the  basis  of  this  suit,"   The  pertinent 
provision  of  Chapter  110,  Section  1^6,  111.  Rev.  Stat.,  State 
Bar  Ed.  1953>  reads:   "The  assignee  and  owner  of  a  non- 
negotiable  chose  in  action  may  sue  thereon  in  his  own  name, 
and  he  shall  in  his  pleading  on  oath,  allege  that  he  is  the 
actual  bona  fide  owner  thereof,  and  set  forth  how  and  when 
he  acquired  title."   The  law  is  well-established  that  in 
an  action  by  an  assignee  of  a  chose  in  action  the  plaintiff 
must  allege  in  his  pleading  the  assignment  of  the  chose  In 
action,  the  actual  ownership  thereof  by  him  and  how  and 
when  he  acquired  title.   (Allis-Chalmers  Manf.  Co.  297  111. 

Since  the  foregoing  section  1-^6  is  in  derogation 
of  the  common  law  it  must  be  strictly  construed  and  a  strict 
compliance  therewith  is  indispensable.   (Winitt  v,  Kornclith, 
2i48  111.  App.  108.)  Plaintiff  contends  that  the  use  of  the 
term  "bona  fide,  holder"  in  her  affidavit  is  synonymous  with 
the  term  "bona  fide  owner."   We  disagree.   The  owner  is  one 
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who  owns.   It  may  well  be  that  plaintiff  here  holda  the 
assignment  for  the  benefit  of  the  bona  fide  ov/ner.   In  any 
event,  under  the  authorities  last  cited  plaintiff  has 
failed  to  comply  with  the  statute.   In  the  vlev^  we  take  of 
this  case  it  is  unnecessary  to  consider  the  other  points 
raised. 

For  the  reasons  stated,  the  Judgment  order  here 
appealed  from  is  affirmed, 

JUDGMENT  AF?IR1^ED. 

KILEY,  J.,  CONCURS, 
FEINBERG,  P.J.,  TOOK  NO  PART. 
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In  the 


APPELLATE  COURT  OF  ILLINOIS 


Fourth  District 


February  Term,    1954 


MAM  0  1954 

CLtRK   OF  TMl  *!>PIIlLAT«  COUITT 

FOURTH  DI£7n.CT  Or   ILLINOIS 


2    I.A.o22 


William    Lee,     Plaint  i  •■'?>•  Appellee, 


vs  . 


Louisville    &    Nashville    Railroad 

Company,     a    Corp.,     Defendant- 
Appe  llant . 


Appeal  from  the 
City  Court  of  the 
City  of  East  St. 
Louis,   Illinois. 


Hon.   Joseph  E.    Fleming,    Judge  Presiding. 


Scheineman,     P.     J. 

The    plaintiff,     William    Lee,     filed    suit    against 
his    employer,     Louisville    &    Nashville    Railroad    C>jm- 
p2. ny,     under    the    Federal    Employers'    Liability    Act, 
e.  ni    heretofore     obtained    a    verdict    and    judgment 
vl^ Ich    was    reversed    on    appeal    and    the    cause    remand- 
ed   for    new    trial,     on    the    sole    ground    that    an    instruct- 
ion   tendered    by    deiendantwas    erroneously    refused. 
Upon    re-trial    the    plaintiff    obtained    a    judgment    on    a 
verdict    for    $18,500    and    the    defendant    again    appeals; 
this    time    there    is    no    error    assigned    as    to    instructions. 
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The    decision    on    the    previous    appeal    is 
reported    in    Lee    v.     Louisville    £i    Nashville    Pv.  ail- 
road,     349    III.     App.     276,     to    v/hich    reference    is 
made    for    a    statement    of    the    evidence,     there 
being    no    substantial    difference    on    the    second    trial. 
It    is    undisputed    that    plaintiff    is    permanently    dis- 
abled   by    pnralysis,     and    no    attack    is    nnade    on    the 
amount    of    the    verdict. 

The    defendant    now    asserts    for    the    first    time 
that    oiie    of    the    acts    of    the    defendant,     as    alleged 
in    the    complaint,     does    not    amount  to    a    charge    of 
negligence.       Aside    from    the    fact    that    there    are 
other    charges    of    negligence    in    the    complaint,    upon 
wh  ich    evidence    v/as    edduced,     this    attack    on    the 
pleadings    comes    too    late.       There    was    no    original 
motion    attacking    the    complaint    in    the    trial    court, 
nor    motion    in    arrest,     so    that    alleged    defects    in    the 
form    of    allegations    have    been    waived    and    cannot    now 
be    considered.       111.     E.ev.     St.     Ch.     110,     Sec.     42. 

It    is    also    contended    that    there    is     such    a    lack 
of    evidence    to    support    the    complaint    that    the    trial 
court    erred    in    refusing    to    direct    a    verdict    for    the 
defendant,     and    in    overruling    the    motion    for    judg- 
ment   notwithstanding    the    verdict.       This    point    has 
been    definitely    disposed    of    on    the    previous    appeal, 
wherein,     on    substantially    the    same    evidence    this 
coui't    said    "we    find    no    error    by    the    lower    court    in 
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its    refusal    to    grant    the    peremptory    instructions 
or    judgment    notwithstanding    the    verdict."      The 
trial    court    was    obligated    to    comply    with    that 
decision,    and    this    court    cannot    now   depart    from 
it,    since    it    is    the    law    of   the    case.       City    of    Chicago 
V.    Collin,     316    111.     104;    McCarthy    v.    Spring    Valley 
Coal    Co.  .    243    111.     185. 

In   arguing    the    weight    of   the    evidence    pertain* 
ing    to    defendant's    alleged    negligence,    the    defense 
presents    a    logical    and    reasonable    analysis    which     the 
jury    might    properly    have    accepted    and    returned    a 
verdict    accordingly.       There    was,     however,     substantial 
evidence    supporting    charges    of    negligence,     of    the 
type    which    the    United    States    Supreme    Court    holds 
must    be    decided    by    the    jury    in    F.E.L.A.     cases. 
Blai:?    v.    B.     &    O.     R.     Co.,     323    U.     S.     600,     65    S.     Ct. 

5  45,     89    L.     Ed,     490;    Lavender    v.     Kurn,     327    U.     S. 

6  4:-,     66    S.     Ct.    740,     90    L.     Ed.     916. 

On    the    previous    appeal    it    was    our    opinion    that 
it    couid    not    properly    be    said    that    the    verdict    was 
ag;i:ir<.  St    the    manifest    weight    of    the    evidence    on    this 
pox nt,     so    as    to    justify    a    new    trial,     and    we    remain    of 
that    opinion. 

Finally,     defendant    now    contends    that    the 
evidence    does    not    show    the    occurrence    in    question 
was    the    proximate    cause    of    plaintiff's    injuries.       This 
contention    is    supported    by    uncontradicted    evidence 
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that    the    plaintiff    harl    higher    than    normal    blood 
pressure,     'chat    even    prior    to    his    accident,     on 
the    same    morning,     he    had    said    he    was    not    feel- 
ing   v/ell,     and    that    while    being    removed    and    trans- 
ported   to    a    lioapitaT,     he    did    not    nnention    to    his 
companions    that    something    had    fallen    on    him    while 
he    was    working    alone.       There    was    medical    testi- 
mony   that    high    blood    pr^-essure    may    cause    a    cerebral 
hemorrhage    resulting    in    paralysis.       Cross    examina- 
tion   of    plaintiff's    physician    also    produced    some 
discrepancies.       All    of    this    tends    to    raise    an    infer- 
ence   that    the    paralysis    may    have    been    the    result    of 
something    wholly    unrelated    to    plaintiff's    employment. 

On   the    other    hand,     the    plaintiff    testified    that, 
v/hile    attempting    to    move    a    heavy    object    without    help, 
it    fell    on   him,     striking    his    head    and    shoulder,     that 
he    noticed    certain    ill    effects,     and    presently    collapsed 
m   the     floor    and    was    unable    to    move    without    assist- 
r.  nee.       The    latter    part    of    his     statement    is    fully 
c-'Trroborated.       His    statements    regarding    the    blow    are 
ai    least    partly    corroborated    by    the    physician    who 
e  -y.  a  mined    him    shortly    thereafter.       While    the    physician 
reported    no    scalp    wound,     he    did    testify    to    findings 
of    swelling    and    contusions    of    recent    origin    on    the 
patient's    shoulder    and    chest.       Plaintiff    also    declared 
that    he    had    been    in    good    physical    condition    prior    to 
the    accident;    he    was    engaged    in    manual    labor,     and 
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v/alked    several    miles    to    v/ork,     bvit    Iiad    never 
suffered    any    ill    ef/ccts,     and    had    r. ever    rons". Ited 
a    physician.       Assuming    these    statements    to    be 
true,     two    physiriians    gave    opin-ons,     based    on    a 
reasonable   degree    of    medical    certainty,     that 
plaintiff's    paralysis    v/as    caused    by    the    blow    he 
had    received. 

The    evidence    for    the    plaintiff    obviously    has 
established    a    bssis    for    finding    that    the    injury    was 
directly    caused    by    the    occurrence.       Apparently    the 
defendant's    argnn-ient    is    on    the    theory    that    the    mere 
existence    of    a    possible    inference    to    the    contrary 
means    that    the    verdict    is    based    solely    on    conjecture, 
It    would    be    more    iiea^fly      correct    to    say    that,     v/here 
there    are    several    possible    causes    of    a    certain 
result,     none    of    them    supported    by    evidence,     the 
jury    may    not    conjecture    that    one    of    them    is    the    real 
cause,     in    the    absence    of    supporting    evidence.       As 
stated    in    20    Am.     jur.     Evidence,     Sec.     1178:    "A 
possible    cause    canno'-.    be    accepted    by    a    jury    as    the 
operating    cause    unless    the    evidence    excludes    all 
others    or    shows    something    in    the    way    of    direct 
connection    with    the    occurrence." 

Since    the    jury    primarily    determines    the 
credibility    of    evidence,     it    must    be    accepted    that    the 
jury    could    believe    in    this    case    that    the    plaintiff    was 
accustomed    to    manual    labor    and    physical    exertion 
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without    ill    effects,     that    he    then    suffered    a    blov/ 
on    the    head    and    shoulder,     that    tbis    v/as    followed 
by    an    attack    of    paralysis,     and    has    left    him 
permanently    disabled.       The    jury    coulrl    give 
complete    credence    to    the    medical    testimony    in 
favor    of    plaintiff.       There    being    substantial 
evidence    to    support    the    verdict,     it    cannot    be    set 
aside    nnerely    because    there    is    contradictory 
evidence,     or    other    possible    inferences.       This    rule 
is    clearly    stated    in    Lavender    v.     Kurn    (supra),     327 
U.     S.     645,     66    S.     Ct.     740,     9  0    L.     Ed.     916.       We 
conclude    that    the    question    of    proximate    cause    of 
plaintiff's    injury    was    for    the    jury     to    decide,     as    is 
t>^e    general    rule    in    tort    cases,     and    that    the    verdict 
is    net    contrary    to    'he    weight    of    the    evidence    in    this 
respect.       It    follows    there    is    no    possibility    of    enter- 
ing    judgment    notwithstanding    the    verdict. 

The    trial    court    did    not    err    in    overruling  the 
defense    motions,     and    the    judgment    is    affirmed. 


Judgment    Affirmed. 


Bardens    and    Culbertson,     JJ.,     concur. 


Publish    Abstract    Only. 
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APPELLATE  COUP.T 
STATE  OF  ILL.-riOIS 
FOURTH  DISTRICT 

February  Terrp,   A.   D.  ,    1954. 

Ternri  No,   54F5  .  Agenda  No.   6. 


HENRY  BAUER,  SR. ,  HENRY  BAUER,  JR., 
JOSEPH  L.  BAUER  and  MARCUS  BAUER, 
d/b/a  BELLEVILLE  SHEET  METAL 
WORKS, 

Plaintiffs -Appellees, 


vs. 


MARGARET  SMITH, 


I.A.  523 


Appeal  from  the 
Circuit  Court  of 
St.   Clair  County. 


Defendant-Appellant.    ) 


BAR  DENS,     J. 

Plaintiffs    filed    this    suit    seeking    to    fore- 
close   a    mechanic's    lien.       Defendant    answered    denying    the 
right    to    lien    ar.d    filed    a    counterclaim    alleging    damages    to 
her    property    because    of    negligence    of    the    plaintiffs    and 
failure    to    complete    the    work.       Plaintiffs    denied    the    allega- 
tions   of    the    counterclaim    and    the    cause    was    referred    to    a 
Ma  s  te  r -in«Chanc  e  ry    who    made    findings    in    plaintiffs'    favor 
on   both    the    complaint    and    counterclaim.       Objections    and 
eiiceptions    to    the    report    were    overruled    and    a    decree    was 
entered    foreclosing    the    lien    and    defendant    appealed. 

Plaintiffs    claim    that    they    entered    into    an 
oral    contract    with    defendant    in    November    of    1949    for    the 
repair    of    the    roof    and    guttering    on    a    house    owned    by 
defendant    and    that    deliveries    of    materials    and    work    were 
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to    be    performed    in    su-zh    qua li titles    and    at    such    times    as 
might    be    designated    by    the    defendant. 

The    house    in    question    was    of    a    brick    con- 
struction   and    built    many    years    ago.       It    had    a    roof    des- 
cribed   by    one    witness    as    a    "mansard"    type.       The    gutters 
were    nD<;    overhanging    but    were    built    in    as    a  a    integral 
part    of    the    roof    or    house    and    were    commonly    referred    to 
as    inlaid    gutters.       Tb.  sy    extended    out    over    the    sides    of 
the    house    and    were    supported    by    wood    construction    ^nd 
wcoJen    braces.       The    guttering    material    used,     in    this    case 
copper,     was    required    to    be    about    three    feet    wide    in    order 
to    extend    over    the    outside    edge,     form    the    depressed    gutter 
proper,     and    extend    up    unrl  er    the    shingles    on    the    roof. 

Henry    Bauer,     Jr.     was    the    partner    who    had 
the    dealings    with    the    defendant.       He    testified    that    his    firm 
was    in    the    sheet    metal    business,     that    he    was    called    by    the 
defendant    to    her    home    and    that    he    and    the    defendant    to- 
gether   went    up    on    the    roof    to    look    over    the    proposed    work. 
He    stated    the    guttering    was    in    very    bad    shape    and    had    many 
holes    in    it,     some    of    considerable    size.       The    defendant, 
Mrs.     Smith,     wanted    him    to    make    a    firm    price    on    the    job 
which    consisted    not    only     of    the    replacement    of    the    gutter 
around    the    house,     but    also    of   the    repair    of    two    towers    and 
numerous    dormers.       The    plaintiff    refused    to    make    a    price, 
but    did    propose    to    go    fifty    feet    around    the    house    after 
which   he    v/ould    submit    a    bill    for    payment,     and    then    defend- 
ant   could    use    her    judgment    if    she    wanted    plaintiffs    to    go 
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further.       Plaintiff    testified    also    that     defendant    war,    to    pay 
ar.    the    job    progressed;    that    plaintiff    did    go    l. he    fifty    feet 
as    agreed    and    presented    a.    bill    for    $99  6.67    on    December    5, 
1949;    that    this    bill    represented    some    rocfiug    and    dormer 
work    as    v/ell    as    work    on    guttering;    that    defendant    instructed 
plaintiff    to    keep    on    going;    that    on    December    9    defendant 
paid    $250.00    on    the    bill;    that    by    December    20    plaintiff    had 
expended    an    additional    amiount    for    labor    and    materials    to 
the    extent     of    $720.14    and    that    since    defendant    had    failed    to 
make    any    further    payments    as    agreed,     plaintiffs    were    un- 
willing   to    go    any    further    on    the    job.       At    this    time    they     had 
torn    out    some    of    the    old    guttering    at    the    rear    of    the    house 
and    when    they    discontinued    the    work,     his    v/orkmen    covered 
this    portion    up    v'ith    v/atsrproof   tar    paper.       No    further 
payments    being    made,     plaii7\;iff    filed    a    claim    for    lien    on 
January    25,     1950.       Complaint    was    filed    May    25,     1950; 
e-'idence    was    heard    by    the    Master    in    June    of    1952;    and    the 
decree    entered    in    July    of    1953.       The    plaintiff,     Henry  Bauer,    Jr. 
also    testified    that    the    bills    represented    theusua  1,     customary, 
and    reasonable    prices    for    labor    and    materials    in    the 
^'icinitywherethev/orkwasdone. 

There    were    no    witnesses    to    the    oral    contract 
except    the    witness    Bauer    and      defendant    but    the    employees    cf 


the    plaintiffs    who    worked    on    the    job    corroborated    Mr.     Baue 
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testimony    regarding    the    work    accomplished    as    well    as    the 
covering    up    of    the    open    guttering    v/hen    work    v/as    discontinued. 
A    witness    Griener,     a    carpenter    called    in    by    the    plaintiffs    to 
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do  some  carpenter  work  necessitated  because  of  the  fact  that 
some  of.  the  wood  had  rotted  out,  also  testified  for  the  plain- 
tiffs . 

Defendant's    testimony    was    that    the    or^l 
contract    made    with    Mr.     Bauer    provided    that    it    wasn't    to 
exceed    one    thousand    dollars;    that   she    told    him    she    would    not 
spend    more    than    one    thousand    dollars    for    the    job    except    for 
the    towers;    that    Bauer    stated    he    was     sure    the    job    could    be 
done    for    no    more    than    eight    hundred    dollars    except    for    the 
flat    roof    and    the    towers;    that    if    he    ran    into    difficulty     it 
might    run    as    high    as    one    thousand    dollars,     but    if    that 
happened    he    would    get    in    touch    with    her;    that    he    could    do 
the    tower    work    for    $  1  ?.  5  .  0  0  .       Defendant    also    testified    that 
on    certain    dates    when    the    v/crk    sheets    of    plaintiffs'    work- 
men   showed    his    men    on    the    job    she    passed    the    house    and    saw 
no    v/orkmen    there. 

Defendant    claims    the    decree    in    plaintiffs' 
favor    is    against    the    manifest    weight    of    evidence.       To    support 
her  theory    her    brief    points    o-it    many    inconsistencies    and 
contradictions.       We    have    examined    the    evidence    as    abstracted 
and    find    that    there    are    such    inconsistencies    and    contradictior-  < 
V/e    think    this    is    not    unusual    where    witnesses,     several    years 
after    the    occurrences,     are    testifying    from    memory    concern- 
ing   details    of     aconstruction    job.  We    find    also    that    some     of 
the    claimed    inconsistencies    can    be    explained.       As    an    instance 
of    the    latter,     defendant    claims    that    plaintiff    testified    at 
least    four     times    that    the    first    bill    submitted    covered    the 
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first    50    feet    of    guttering    and    that    yet    on    cross    examination 
he    testified    that    it    covered    150    feet    of    guttering.        We    hav^ 
examined    in    detail    the    reference    to    the     150    foot    testimony 
and    find    that    the    plaintiff    was    then    discussing    the    square 
feet    of    copper    used    and    the    nunnber    of    pounds    per    square 
foot.      Plaintiff's    testimony    in    this    instance    was    to    the    effect 
that    the    copper    guttering    was    three    feet    wide    and    that    on    the 
fifty    foot    stretch    there    would    be    150    square    feet    of    copper 
used. 

It    would    unduly     lengthen    this    opinion    to    dis- 
cuss   in    detail    all    the    evidence    pointed    out    by     the    defendant 
in    her    brief    and    argument.       We    do    find    that    all    of    these 
matters    were    presented    to    the    Master    and    the    lower    court    in 
the    objections    and    exceptions.       The    ultimate    questions 
determined    involve    the    credibility    of    the    witnesses    and    weight 
to    be    given    to    their    testimony.       This    was    decided    in    plain- 
tiffs'   favor    and    we    cannot    say    that    the    decision    is    against    the 
manifest    weight    of    evidence. 

Defendant    further    contends    that    plaintiff 
should    not    recover    because    when    they    discontinued    work    on 
December    20,     1949,     the    contract    was    not    substantially    per- 
formed,    citing    Wolf    and    Co.,     252    111.    491,     and    Errant    vs. 
Columbia    Western    Mills,     195    111.     App.     14.        ^Ve    think    -she 

answer    to    this    contention    is    furnished    by    plaintiffs'    brief ,   /\X. 

ciUng    Paragraph    4    of    Chapter    ^T^Illinois    Revised    Statutes, 
which    provides    that    the    contractor    may    discontinue    work 
upon   breach    by    the    owner    in    failing    to    pay     the    contractor 
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money    justly    due    him.       See    also    Cooper    vs.     Palais     Royal 
Theatre    Co.,     242    111.     App.     184,     195. 

We    turn    now    to    the    counterclaim    ox    the 
defendant.       She    claims    that    when      plaihtiffs    d  i  s  c  o  n  t  i  n  u  e  d   t  h  e 
work    on    December    20    they    had    totn    out    old    inlaid    guttering 
in    the    rear    of    the    house    and    left    that    portion    in    such    condition 
that    water    and    snow    seeped    into    the    interior    of    the    house 
thereby    damaging    plaster    and    paper,     warping    woodwork    and 
floors    and    causing    other    damage.       Defendant's    own    testimony 
supported    these    contentions.       She    called    other    witnesses 
regarding    alleged    damage    but    they     were    not    familiar    with 
the    premises    on    material    dates    and    gave    her    no    support. 

On    the    other    hand,     plaintiff    Henry    Bauer,     Jr. 
and    the    employees    of    plaintiff    v/ho    testified    in    his    behalf, 
and    the    witness    Griener,     all    contradicted    the    contentions    of 
the    defendant    and    testified    concerning    the    conditions    of    the 
house    in    November    of    1949    when    the    work    was    started.       Tbey 
described    the    fallen    plaster    and    paper,     the    broken    window 
panes,     the    buckets    and    pails    set    in    the    different    rooms    to 
catch    water    and    the    run-down    conditions    of    the    interior 

generally.       They     also    testified    concerning    the    holes    in    the 

f 
guttering    and    the    roof    and    the    leaky    conditions    thereof    at 

that    time.       Plaintiffs    also    produced    evidence    as    hereinbefore 
set    out    that    on    December    20    when    their    workmen    discontinued 
thejob    all    of    the    torn    out    guttering    was    covered    with    water- 
proof  tar    paper. 

The    Master's    findings    and    conclusions    were 
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in    favor    of    c  ount  e  r  d  e  f  e  nd  ant    on    this    counterclaim    and    bis 
report    was    approved    by    the    chancellor.       These    findings 
were    amply    supported    by    the    evidence.       The    decree    of    the 
lower    court    will    be    affirmed. 

Decree    affirmed. 


k 


Scheineman,     P.     J,,     and    Culbertson,     J.,     concur 
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APPEAL  FROM  SUPERIOR 

COURT,   COOK  COm.'TY, 
7-  d 


2    i.ri.  5  2  3 


Appellant . 

MR.  PRESIDING  -JUSTICE  SCIiWARTZ  DELIVERED  TrIE  OPINION 
OF  THE  COURT. 

Th3.s  is  en   appeal  from  tv;o  judeirents  rendered  on 
verdicts  in  a  personal  injury  case,  one  for  Carl  I-foore  in 
the  sum  of  $15? 000,  and  one  for  Evelyn  >foore,  his  wife,  In 
the  sum  of  $5jOOO,  The  defendant  in  his  brief  assigns  as 
an  error  that  the  verdicts  are  contrarj^  to  the  n^anifest 
weight  of  the  evidence,  but  his  counsel  in  his  oral  argu- 
ment stated  he  did  not  rely  on  that  issue  and  would  confine 
his  argument  to  the  point  that  the  verdicts  were  excessive. 

The  character  of  the  accident  is  to  some  extent 
relevant  to  the  nature  of  the  injuries  and  we  will  there- 
fore give  a  brief  summary  of  it.   On  July  20,  19^9  plain- 
tiff Carl  Moore  was  driving  his  wife's  automobile  west  on 
l6th  street,  near  Fifty-fourth  avenue  in  Cicero.   Kis  wife 
was  in  the  car  v/ith  him.  Defendant  was  driving  an  auto- 
mobile east  on  l6th  street.  A  young  lady  was  sitting  in 
the  front  seat  and  a  young  man  was  sleeping  in  the  rear 
seat  with  his  head  resting,  on  the  shoulder  of  a  girl 
sitting  with  him.  Plaintiffs'  automobile  was  on  the  right 
side  of  the  street  traveling  at  a  moderate  rate  of  speed 
when  the  driver  observed  defendant's  car  coming  over  on 
his  side  of  the  road.   Plaintiff  Moore  slowed  his  car  to 
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a  speed  estimated  at  five  miles  per  hour,  but  defendant's 
car  crossed  over  the  center  line  and  struck  plaintiffs' 
car  on  the  left  front  side  v/ith  great  force.  The 
collision  threw  Mrs.  Moore  through  the  windshield  and 
knocked  her  husband  unconscious,  producing  serious  injuries 
to  both  of  them.   While  the  evidence  was  contradictory, 
the  account  we  have  given  is  established  by  evidence 
more  than  sufficient  to  support  the  jury's  verdict,  and 
there  is  no  adequate  explanation  of  defendant's  conduct. 

The  damages  awarded  to  Mrs.  Moore  included 
damages  to  her  car  in  the  sum  of  $5M+.62.  Her  brother. 
Dr.  Arthur  A.  Thieda,  was  the  attending  physician  for 
both  Mrs,  ^foore  and  her  husband.  He  rendered  a  bill  for 
$^50  for  services  to  Mrs.  Moore,  making  a  total  of  approxi- 
mately $1,000  in  specific  damages.  According  to  the 
doctor's  testimony,  Mrs.  Moore  suffered  a  concussion, 
glass  lodged  in  her  eyes,  face,  chest  and  arms,  and  she 
suffered  from  a  swelling  in  her  shoulder  and  from  nuarerous 
cuts  and  lacerations  elsewhere  on  her  body.   She  suffered 
pain  in  the  back  of  her  neck.  She  developed  severe  head- 
aches in  the  frontal  and  occipital  part  of  her  head,  which 
had  not  disappeared  at  the  time  of  the  trial,  became  and 
still  Is  extremely  nervous  and  irritable,  had  high  blood 
pressure,  and  sustained  a  loss  of  weight  from  I38  to  II8 
pounds.  According  to  her  testimony,  supported  by  that  of 
her  husband  and  Dr.  Thieda,  she  has  suffered  from  fainting 
spells  which  occur  as  frequently  as  twice  a  veek.  X-rays 
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revealed  a  narrowing  between  the  fifth  and  sixth  cervical 
vertebrae  and  an  abnormal  spur  of  bony  s-ibstance  on  the  lower 
margin  of  the  fifth  vertebrae.  Her  attending  physician  testi- 
fied that  the  conditions  described  were  the  direct  result  of 
the  accident.  Dr.  Donald  Miller,  a  physician  5nd  surgeon 
specializing  in  orthopedics,  testified  in  answer  to  a  formal 
hypothetical  question,  that  there  might  be  a  causal  connection 
between  Mrs.  Moore »s  present  condition  and  the  accident. 
Dr.  Albert  C.  Fields,  a  witness  for  defendant,  testified  to 
the  contrary. 

Carl  Moore  was  kl   years  old  ?t  the  time  of  the  acci- 
dent. He  had  been  employed  as  a  supervisor  at  the  Western 
Electric  Company  for  eighteen  years.   He  lost  seven  teeth 
as  a  result  of  the  accident,  his  mouth  was  bloody,  his 
shoulder  blades  sore,  his  chest  crushed  and  bruised,  both 
knees  v;ere  swollen,  and  there  were  lacerations  on  his  legs 
and  shins.  After  the  accident  he  had  difficulty  In  walking 
any  distance  without  stopping  to  rest.  He  still  had  that 
difficulty  at  the  time  of  the  trial.  He  lost  tm  days  from 
work  and  then  took  a  three-week  vacation,  during  which  he 
stayed  home  and  rested.  He  had  a  clicking  action  in  his 
right  shoulder  Joint.  Functions  which  he  had  formerly  per- 
formed v/ith  his  right  hand  he  now  does  with  his  left  hand. 
He  has  suffered  great  pain.  His  legs  have  a  waxy  appearance. 
There  were  lacerations  on  his  head  and  he  has  headaches  in 
the  nape  of  his  neck  three  or  four  times  a  week.  He  was 


treated  by  Dr.  Thieda  and  was  still  under  his  care  at  the 
time  of  the  trial.  His  work  involved  a  great  deal  of 
walking,  ordinarily  eight  to  ten  miles  a  day.  At  the  time 
of  the  trial  he  could  not  cover  a  third  of  that  distance. 
Dr.  Miller  examined  Mr.  Moore  shortly  before  the  trial, 
aonducted  tests,  and  took  x-rays.  He  made  a  diagnosis  of 
subluxation,  which  is  a  partial  dislocation  of  the  shoulder 
joint,  end  of  osteochondritis,  which  is  an  irritation  of 
the  bone  and  cartilage  due  to  trauma,  and  a  thickening  of 
the  capsule  of  the  shoulder,  evidenced  by  deformity  and 
elevation.  He  made  a  further  diagnosis  of  deep  traumatic 
fibrosltis  or  injury  to  the  muscles  and  ligaments  of  the 
neck  and  of  vasospasm  of  the  blood  vessels  and  arteries  of 
the  legs.   He  testified  that  the  best  treatment  for  the 
leg  condition  would  be  an  operation  known  as  a  sj-mpathectomy, 
consisting  of  cutting  the  nerve  of  the  leg  through  the  root 
behind  the  peritoneum.   Such  an  operation  would  not  afford 
total  relief,  but  improves  circulation.  At  the  time  of  the 
trial  the  total  liability  for  doctor  and  dental  bills  for 
Mr.  Moore  appears  to  have  been  about  $8C0, 

Complaint  is  made  by  defendant  that  the  court  per- 
mitted plaintiffs  to  impeach  their  own  witness.  A  police 
officer  was  put  on  the  stand  by  plaintiffs.   He  was  asked 
about  physical  facts  surrounding  the  accident.  On  cross- 
examination  defendant  elicited  from  the  officer  the  statement 
that  Carl  Moore  had  told  him  he  was  driving  ten  to  fifteen 
miles  an  hour  at  the  time  of  the  accident.  Subsequently, 
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Moore  was  asked  by  his  counsel  whether  he  hed  In  fsct  made 
that  statement  to  the  officer  and  he  replied  that  he  had 
not.   Thereby,  defendant  says  he  was  impeaching  his  own 
witness.   It  is  true  that  a  party  who  calls  a  witness  vouches 
for  his  veracity  and  may  not  thereafter  directly  impeach  him, 
but  he  is  permitted  to  show  that  a  fact  to  which  the  witness 
has  testified,  whether  it  be  an  adverse  admission  of  one  of 
the  parties  or  any  other  fact,  is  not  true.  U.S.  Brewing  Co. 
y.  Ruddy,  203  111.  3o6,  309. 

Complaint  is  made  of  counsel's  argument.   In  our 
opinion,  he  went  considerably  out  of  bounds.   He  speciolated 
on  future  economic  possibilities,  such  as  the  return  of  a 
depression,  in  which  event  plaintiff  might  lose  his  job. 
In  substance,  he  asked  the  jury  to  compensate  plaintiff  Carl 
Moore  for  a  loss  which  might  occur  to  him  in  the  event  there 
should  be  a  depression.  He  justified  this  on  the  ground  that 
when  competition  for  jobs  returns,  plaintiff's  limitations 
may  result  in  his  being  out  of  work.  This  is  highly  specula- 
tive.  On  the  same  basis,  defendant  might  have  argued  that 
a  period  of  more  stringent  shortage  of  supervisory  personnel 
may  come  about  and  plaintiff  thereby  improve  his  economic 
condition.  These  are  not  facts  which  the  jury  could  find, 
A  great  debate  occurs  perennially  among  the  country's 
economists  as  to  whether  the  current  year  is  or  will  be  one 
of  recession,  depression,  or  greater  prosperity.   It  has- 
spread  from  the  economists  to  candidates  for  political  office. 
In  argument  with  respect  to  damages,  counsel  must  not  play  on 
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the  sympathy  of  the  jury,  but  must  confine  himself  to  the 
facts  supported  by  the  evidence.   When  we  take  Into  account 
the  fact  that  Carl  Moore  lost  only  five  weeks  of  work  and 
the  fact  that  a  considerable  portion  of  the  injuries  claimed 
are  supported  by  subjective  evidence  only,  we  are  of  the 
opinion  that  the  verdict  in  his  favor  is  excessive.  This 
could  well  have  been  due  to  counsel's  improper  argionent.   If 
it  v;ere  not  for  the  fact  that  the  liability  is  clear  and  that 
certain  injuries  were  well  established,  we  v;ould  consider 
counsel's  remarks  reversible  error.   However,  it  is  error 
which  can  be  corrected  by  a  remittitur.  Upon  the  filing  of 
a  remittitur  of  $3,000  by  Carl  Moore  in  the  office  of  the 
clerk  of  this  court  v/ithin  ten  days,  thereby  reducing  the 
judgment  to  $12,000,  judgment  will  be  affirmed;  otherwise 
the  judgment  as  to  hira  is  reversed  ?nd  the  cause  remanded, 
with  directions  to  proceed  in  a  manner  consistent  with  the 
views  herein  expressed.  As  to  Evelyn  Moore,  the  verdict  in 
her  favor  included  approximately  $1,000  of  damages  to  her  car 
and  payment  for  medical  attention,  and  taking  that  into  account, 
we  do  not  think  the  verdict  in  her  favor  is  excessive. 

Other  errors  complained  of  hy   defendant  are  highly 
technical  and  are  not  a  basis  for  reversal. 

Judgment  as  to  Carl  Moore  affirmed 

upon  the  filing  of  a  remittitur. 
Judgment  as  to  Evelyn  Moore  affirmed, 

Robson,  J.,  concurs, 
Tuohy,  J.,  took  no  part. 
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HERMAN  CORRADO, 

Appellant, 

V, 

CALUMET  ENGINEERING 
COMPANY,  a  corporation, 
and  MARSHALL  J,  JOYCE, 
Appellees. 


APPEAL  FRO!^  SUPERIOR 
COL^T,  COOK  COUNTY. 
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MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff  filed  his  action  to  recover  money  damages 
for  injuries  sustained  in  a  collision  involving  the  automo- 
bile which  he  was  driving  and  a  truck  owned  and  operated  by 
the  defendants.  A  jury  returned  a  verdict  of  not  guilty. 
Judgment  was  entered  on  the  verdict  and  plaintiff  appealed. 

Plaintiff  first  contends  that  the  verdict  of  the 
Jury  was  against  the  manifest  weight  of  the  evidence.  The 
case  on  behalf  of  the  defendants,  vrhich  the  jury  believed, 
follows.  Joyce  was  on  November  6,  19^+8,  in  Salem,  Wisconsin, 
on  business.  He  left  Salem  about  four  o'clock  in  the  after- 
noon to  drive  to  Hammond,  Indiana.   It  was  a  clear,  cold  day. 
The  sun  was  out.  He  v;as  driving  a  Ford  tractor  pulling  a 
low-bed  trailer,  which  had  a  cluster  of  three  red  lights, 

together  with  two  reflectors,  on  the  rear  just  above  the 

0 

axel.  The  tractor  has  a  cab  in  which  the  driver  rides, 

with  the  motor  binder  the  floor.  Ivlien  it  was  getting  dusk, 
which  was  several  miles  from  where  the  accident  took  place, 
he  switched  on  the  lights  on  the  truck.  He  checked  them 
and  found  they  were  all  in  good  working  order.  At  about  5:30, 
defendant  Joyce  noticed  snoke  corr.ina^jfrom  under  the  driver's 
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seat.   It  filled  the  cab,  got  in  his  eyes  so  he  couldn't 
see,  because  the  doors  and  windows  of  the  cab  v;ere  closed. 
He  opened  the  door,  brought  the  vehicle  to  a  stop,  but 
did  not  shut  off  the  ignition.  He  was  temporarily  blinded 
and  couldn't  see  the  shoulder  of  the  road.  He  got  out  of 
the  cab,  and  when  his  eyes  cleared,  ran  around  to  the  front 
of  the  truck.  He  saw  smoke  coming  from  underneath  the  seat. 
He  pulled  the  seat  out  and  saw  that  insulation  was  burning 
on  the  wires.  He  took  some  tools  that  v;ere  there  and  lifted 
the  wire  where  it  was  touching,  removed  it  and  eliminated 
the  short.  This  did  not  disturb  the  llorhts.  They  were  all 
on  one  circuit  and  not  disconnected.  He  stepped  back  a  foot 
or  two  and  looked  at  the  back  of  the  cab  and  could  see  that 
the  tail  lights  were  still  on.  He  then  ran  to  the  front  of 
the  truck  when  he  noticed  a  car  approaching  from  the  north. 
It  came  closer,  pulled  out,  and  went  around  him  to  the  south. 
He  started  to  step  up  on  the  running  board  to  get  fuses  to 
set  out.  He  then  observed  plaintiff's  car  coming  about  a 
hundred  yards  to  the  north.  He  didn't  have  tine  to  light  a 
flare.  The  plaintiff's  car  kept  coming,  didn't  slow  down, 
didn't  pull  out.  He  realized  that  if  plaintiff  swerved  to 
miss  the  truck  he  would  hit  him  so  he  stepped  back  on  the 
running  board  and  plaintiff  ran  straight  into  the  rear  of 
the  trailer-truck.  There  was  a  loud  and  violent  crash  when 
plaintiff  hit  the  truck.   It  all  happened  with  great  rapidity. 
The  fram.e  of  the  truck  was  broken  in  two.   It  v;as  made  of 
channel  iron  and  the  truck  was  resting  on  the  concrete.  It 
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was  barely  dark.   One  conld  see  for  quite  a  distence  without 

any  lights. 

The  road  where  the  inp^ct  took  place  is  a  tv;o-lane 
highway  approximately  16  to  20  feet  wide.   There  is  a  shoulder 
on  the  right-hand  side  of  the  road  estimated  to  be  from  four 
to  ten  feet  in  width.   About  100  feet  north  of  the  point  of 
collision-there  is  the  bottom  of  a  fifteen  degree  rise  in  the 
road.   Defendants'  truck  was  stopped  in  the  midc^le  of  the 
southbound  lane.  One  of  plaintiff's  witnesses,  a  deputy  sheriff, 
corroborated  defendant  Joyce's  statement  that  it  was  barely 
dark  and  one  could  see  a  block  or  two  without  any  lights  if 
one  were  walking  on  the  sidewalk  or  along  the  road. 

The  case  on  behalf  of  the  plaintiff  was  that  he  had 
left  his  home  at  about  ^:^5  in  the  afternoon.  He  had  seen 
the  tractor  and  trailer  of  the  defendants  in  a  gas  station 
previous  to  the  accident.   Just  prior  to  the  collision  he 
was  driving  along  at  about  ^5  to  50   miles  an  hour.  His 
lights  were  on.  Traffic  was  light  and  there  were  no  cars 
in  front  of  him.   It  v;as  very  dark  and  his  lights  illuminated 
the  road  about  sixty  feet  ahead.  Fie  first  saw  the  traJler  when 
he  was  about  sixty  feet  from  it.  He  applied  his  brakes.  He 
was  partially  on  the  northbound  lane  v/hen  he  struck  the  trailer 
in  the  rear.  He  did  not  see  any  lights  on  the  trailer, 

John  /Jiderson,  a  witness  for  the  plaintiff,  who  did 
not  see  the  accident  but  arrived  later,  testified  that  there 
were  no  lights  on  the  trailer  and  he  spoke  to  defendants' 
truck  driver  about  it.  The  deputy  sheriff,  plaintiff's  witness, 


did  not  rerr^ember  whether  the  lights  were  on  the  trailer  or  not. 
Plaintiff  makes  two  contentions  in   support  of  his  argii- 
ment  that  the  verdict  was  against  the  manifest  weight  of  the 
evidence,  (1)  that  defendant  Joyce  should  have  pulled  off  the 
road,  and  (2)  that  there  were  no  lights  en  the  truck  and  no 
flares  placed  on  the  highway. 

It  is  apparent  from  the  facts  that  defendant  Joyce 
was  confronted  with  a  sudden  and  unusual  emergency— a  fire 
underneath  the  cab  in  which  he  virs  sitting. 

The  question  of  due  care  in  not  pulling  the  truck  off 
on  the  shoulder  of  the  road,  v/hether  the  truck  v/as  visible 
whether  the  lights  were  on,  and  whether  defendant  Joyce  had 
time  to  put  out  the  flares  were  controverted  points.  They 
were  issues  of  fact  for  the  jury  to  decide.  The  jury,  who 
were  the  judges  of  the  credibility  of  the  witnesses,  gave 
credence  to  the  evidence  of  the  defendants  rather  than  that 
of  the  plaintiff.  The  trial  judge,  who  heard  and  saw  the  wit- 
nesses, approved  the  verdict  by  his  denial  of  plaintiff's 
motion  for  a  nev;  trial.  When  the  testimony  is  contradictory 
this  court  will  not  substitute  its  judgmen':  for  that  of  the 
jury,  unless  the  findings  are  manifestly  against  the  weight 
of  the  evidence.   Bliss  v.  Knarip.  331  111,  App.  ^5;   McMillian 
V.  McLane.  338  111,  App,  5lk.      In  view  of  the  facts  heretofore 
stated,  we  cannot  substitute  our  judgment  for  that  of  the  jury. 
The  verdict  was  not  against  the  manifest  weight  of  the  evidence. 

Plaintiff  contends  that  the  court  committed  reversible 
error  by  giving  a  certain  peremptory  contributory  negligence 
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instruction  which  completely  omitted  the  element  of  proximate 

cause.   The  instruction  reads  as  follows: 

cv^n  7^'^  Statute  of  this  state  provides  th^t  no  person 

Sea'er'sJe'erth^nT"''^  "^^S.  ^^^  ^''^^^^  ^ig^-"y  't  ' 
grea.ei  speed  than  is  reasonable  end  proper- ,  havirp 

regard  to  the  traffic  and  the  use  of  the  ways?  or  fo 'as 

aSot'h'r'Jnd'??  li^\°^l^-^  or  injure  the  pripertrof 
anotner,  ana  if  you  believe  from  a  preponderance  of  the 
eviaence  in  this  case  that  the  rl^lntiff  at  the  time  o- 
^^f,rtv''-°^  '■'^'   ^^^-^^^i^'  ^-^i^  automobile  at  a  grL?'r 
ir^i   ^2^?  '^^-^  reasonable  and  proper,  having  rlgard  to 
the  traffic  and  the  use  of  the-ways,'or  so  Is  tfendsLer 

if'vou  L?^  ""^'  °"  '^^^^^^  *^^  P^°P^^^y  ^^   anotherf ISI  ' 
ti^l^.m^^l  l^"""^   ?  preponderance  of  the  evidence  in 
this  case  tx-.at  tne  plaint:  ff  at  the  time  of  the  coll^'sion 
was  driving  his  automobile  at  a  greater  sneed  than  w^s 

llTus?l%   ?S'  g^°r^'  ^^"^^^  ^^^-^  t°  thr?ra???c"and 
*^!  ^s^^of  the  highway  at  the  time  and  place  in  Question 
§nd.that  therebv  the  plaintiff  contributed  to  ?he  acci?eAt 
gSnt^"'^     ^^"^   "°^  ''^°"^'-  ^^^^  ^^-^  defendants  not     ' 

Defendants  contend  that  the  use  of  the  language  "and 
that  thereby"  (which  we  have  underscored)  has  a  similar  mean- 
ing and  is  therefore  sufficient  to  overcome  this  objection. 
The  use  of  this  language  was  approved  in  the  case  of  C ..  &  E . 
l.tJ§L^L^So^JUSlose^   2llf  111.  602,  6l^,  in  which  the  same 
point  was  raised.  To  the  same  effect  is  Union  Rolling  Mill 
Co.._..v.._GU-linj.  100  111.  52.   In  the  cases  cited  by  plaintiff 
in  support  of  his  contention,  the  words  "and  that  thereby" 
were  not  substituted  for  "proximately  contributed."  They, 
therefore,  are  not  in  point.  We  conclude  that  the  use  of  the 
language  "proximately  contributed"  is  preferred,  but  the  suN- 
stitution  of  "and  th^t  thereby"  in  lieu  of  it  Is  not  error. 
The  judgment  of  the  trial  court  is  affirmed. 

Judgment  affirmed. 

Schwartz,  P.  J.,  concurs. 
Tuohy,  J.,  took  no  part. 
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MARK  CURRY. 


i:id 


Appellant, 


N.    L.    BLACKMAN  REALTY 
COI>/IPANY,    Inc.,   EUGENE   M. 
JOSEPH,    GRACIA   L,    .3LACKMN 
and  ELAINE  A.    BLACKMAN, 

Appellees, 


APPEAL  FROM  SUPERIOR 
COUP.T,  COOK  COUIJTY. 


2    I.A.  5  25 


MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Plaintiff,  Mark  Curry,  filed  his  complaint  at  law 
to  recover  damages,  attorney's  fees  and  costs  for  overcharge 
in  rent  under  Section  205  of  the  Federal  Housing  and  Rent 
Act  of  19^7,  against  defendants  N.  L.  Blackman  Realty 
Company,  Inc.,  Eugene  M.  Joseph,  Gracia  L.  Blackman  and 
Elaine  A.  Blackman,  Defendants  filed  a  motion  for  summary 
Judgment  supported  by  an  affidavit.  The  plaintiff  filed 
an  answering  affidavit.  The  respective  parties  stipulated 
to  the  facts.  The  court  heard  the  esse  on  the  affidavits 
and  the  stipulation  of  facts  and  found  that  the  landlord- 
tenancy  relationship  between  the  defendants  and  the  plaintiff 
is  exempted  from  control  by  virtue  of  Section  39  (a)  of  the 
Controlled  Rent  Regulation,  as  amended,  and  entered  judg- 
ment for  the  defendants.  Plaintiff  contends  that  the 
stipulated  facts  do  not  exempt  the  defendants  from  control 
under  the  Housing  and  Rent  Act  in  that  it  was  rented  on  the 
basis  of  twelve  apartments  and  not  the  number  of  rooms 
contained  in  the  apartments. 

The  essential  facts  are  that  the  defendants  owned  a 
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certain  building  in  Chicago,  Illinois,  v/hich  had  been 
registered  with  the  Housing  Expediter  at  $80  p^r  month 
when  the  Housing  and  Rent  Act  first  v/ent  into  effect.   In 
November  of  19^8  plaintiff  leased  the  premises  for  $200 
per  month,  a  sum  of  $120  in  excess  of  rent  for  which  it 
was  registered.   Plaintiff  had  filed  registration  state- 
ments with  the  Office  of  Rent  Stabilization  indicating 
he  was  subletting  ^3  rooms.   It  was  stipulated  at  the 
trial  that  the  premises  consisted  of  twelve  apartments 
with  an  aggregate  of  ^0  rooms  and  that  more  than  25 
rooms  of  the  premises  leased  by  plaintiff  were  sublet. 
Section  39  (a)  of  the  Controlled  Rent  Regulation  reads 
as  follows: 

"Exempted  Housing,  these  regulations  to  not 
apply  to  the  following: 

"(a)  Entire  structure  of  premises  wherein  more 
than  25  rooms  are  rented  or  offered  for  rent  by 
any  lessee,  sublessee,  or  other  tenant  of  such 
entire  structure  or  premises." 

The  section  clearly  refers  to  rooms  and  not  apartments. 

Edwards  v.  Shevitz^  101  Fed.  Supp.  166. 

In  the  case  of  Hussos  v.  Vasel,  3^6  111.  App .  12, 

this  court  said  at  page  l6: 

"And  in  determining  whether  premises  fall  within 
the  regulation  and  therefore  are  exempt  from  the  Act, 
only  the  rooms  actually  rented  or  offered  for  rent, 
are  to  be  taken  into  consideration,  and  those  occupied 
in  good  faith,  by  the  lessee,  sublessee,   or  other 
tenant  as  a  residential  apartment  are  to  be  excluded 
from  consideration  =,■' 

This  coxirt  said  this  rule  was  laid  down  in  PoTJplewell  v. 
Stevenson,  185  Fed.  2d  111,  and  also  Mort ga ge  Undervr it inc 
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&  Realty  Co.  v.  Bowles,  150  Fed.  2d  Ull.  Applying  this 

statement  of  the  law  to  the  stipulated  facts,  we  conclude 
that  this  was  exempted  housing  under  Section  39  (2). 
The  decision  of  the  trial  court  is  affirmed. 

Affirmed. 

Schwartz,  P.  J.,  concurs. 
Tuohy,  J.,  took  no  part. 
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FORD  HAYES, 


Appellee, 


V. 


UNITED  APPLIANCE  & 
FUP.NITURE  CO.,  Inc.,  on 
appeal  of  CHARLES  MARKEL, 
d/b/a  United  Appliance 
&  Furniture  Co.,  Inc., 

Appellant . 


APPEAL  FROM  MUNICIPAL 
COURT  OF  CHICAGO. 


2    I.A^''5  2  5 


MR.  JUSTICE  ROBSON  DELIVERED  THE  OPINION  OF  THE 
COURT. 

Ford  Hayes,  plaintiff,  filed  his  action  to  recover 
the  sum  of  $2,025  from  the  United  Appliance  &  Furniture  Co., 
Inc.,  and  Charles  Markel,  doing  business  as  United  Appliance 
&   Furniture  Co.,  Inc.,  for  services  rendered  as  defendants' 
manager.  United  Appliance  &  Furniture  Co.,  Inc.,  nonexistent 
as  a  corporation,  was  dismissed.  Trial  was  h?d  before  the 
court  without  a  jury,  and  judgment  was  entered  for  the 
plaintiff  in  the  sum  of  $300  and  costs,  from  which  judgment 
defendant  appealed.  Plaintiff  filed  no  brief  in  this  court. 

Defendant  contends  that  the  judgment  of  the  trial 
court  should  be  reversed  for  two  reasons:  (1)  That  it  is 
against  the  manifest  weight  of  the  evidence,  and  (2)  the 
judgment  for  $300  has  no  basis  for  computation  in  the 
record. 

The  testimony  on  behalf  of  the  plaintiff  reveals 
that  he  claims  to  have  been  hired  by  the  defendant  to  manage 
his  store,  vrhich  was  Imown  as  the  United  Appliance  &  Furniture 
Co.,  Inc,   He  had  a  conversrtion  with  defendant  and  Henry 
Heise  at  the  home  of  Charles  Blank  in  March,  1950,  where 
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it  was  agreed  he  would  be  paid  ^^  n   week  and  receive  $500 
worth  of  stock  In  the  compc-ny.  These  were  the  only  people 
present  and  the  agreement  was  reached  at  that  time.  He 
started  work  on  May  1  and  worked  from  eight  o'clock  In  the 
morning  until  four  o'clock  in  the  afternoon  six  days  a  week. 
He  dic^  this  until  November  6,  1S50,  when  he  suffered  a  stroke. 
He  started  as  president  but  w,-s  moved  back  to  vice-president 
when  defendant  hired  another  man.   He  was  prevented  from 
making  sales  by  another  man  who  stood  rt  th-  door  and  met 
all  the  customers,   wlien  asked  to  detail  what  he  did,  he 
said  he  opened  the  gates,  swept  the  floors,  made  deals  and 
assisted  in  sales.   He  testified  that  there  were  four  weeks 
in  the  summer  that  he  did  not  work,  but  that  he  was  employed 
at  Sportman's  Park  as  a  barber.   He  said  he  hired  an  office 
girl,  Susie  Minifee,  and  later  hired  his  son,  who  was  a 
student,  to  assist  her  after  school  hours,  both  of  whom 
v/ere  to  assist  him  in  his  work.   He  denied  he  received  any 
compensation,  but  then  admitted  he  received  approximately 
$100  in  commission  checks  that  were  mailed  to  him.   On 
cross-examination  he  admitted  he  received  four  checks 
totaling  $21^.86,  the  last  of  which  was  dated  June  17,  1950, 
and  contains  the  notation  at  one  end:   "Bills  to  date  per 
Itemized  account  of  same  date  and  commissions."   It  was 
endorsed  by  him. 

Susie  Minifee  testified  that  plaintiff  had  hired 
her  about  iMay  1.   She  overheard  a  conversation  early  in 
May  between  the  plaintiff  and  defendant  wherein  defendsnt 
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requested  plaintiff  to  become  the  manager  of  the  store, 
Catherine  Hayes,  plaintiff's  wife,  testified  that  In 
April  of  1950  defendant  and  Mr.  Helse  had  a  conversation 
in  their  home  where  plaintiff  was  hired  as  the  mrnager  of 
defendant's  business;  that  they  had  another  conference  at 
their  home  In  May  where  plaintiff  v/as  urged  to  continue 
as  the  manager  of  the  business.  His  wife  admitted  that 
during  the  summer  of  1950  he  worked  as  a  barber  at  Hsvrthorne 
Race  Track  from  May  to  June;  at  Arlington  Park  Race  Track 
from  the  last  of  June  to  August,  but  denied  that  he  worked 
at  Sportsman's  Park  Race  Track. 

The  case  on  behalf  of  the  defendant  was  that  he 
never  hired  plaintiff  as  manager  of  the  store;  that  when 
it  first  opened  one  Kenny  Helse  was  the  manager  and  later 
Frank  Bain;  that  he  first  met  plaintiff  about  the  middle 
of  May  of  1950;  that  plaintiff  later  asked  him  for  a  full 
time  job  to  begin  at  the  end  of  the  racing  season.  Defendant 
told  him  that  he  would  not  discuss  it  with  him  at  that  time 
but  that  if  he  could  make  any  sales  in  the  interim  he  would 
be  glad  to  pay  him  a  commission. 

Plaintiff  did  sell  some  gooes  and  was  paid  commissions 
totaling  $21'+. 86  by  checks.  Plaintiff  later  came  and  asked 
him  if  he  could  use  a  good  office  girl  who  had  worked  for 
him  at  the  race  tracks  by  the  name  of  Susie  Mlnlfee.  Defend- 
ant hired  her.  Defendant  denied  that  he  at  any  time  had  any 
conversation  whereby  he  agreed  to  pay  plaintiff  $7^   a  week, 
give  him  $500  in  stock  in  the  company,  and  make  him  the 
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president. 

Charles  Bl-nk,  e  witness  for  the  drfendent,  testified 
he  met  plaintiff  with  a  Kr.  Hcise  in  May;  that  Heise  agreed 
to  let  plaintiff  sell  on  a  commission  basis  but  nothing  was 
said  about  hiring  him  In  any  other  capacity  or  paying  him  a 
salary.  Several  other  witnesses  testified  for  the  defendant, 
all  of  whom  denied  that  the  plaintiff  was  employed  on  a  salary 
basis  by  defendant. 

An  examination  of  the  testimony  shows  that  the  plain- 
tiff stated  he  vras  employed  in  March  as  president,  later 
was  reduced  to  vice-president.  His  witness,  Susie  Mlnifee, 
stated  that  he  was  employed  in  May  as  manager,  and  his  wife 
told  an  entirely  different  story  on  the  same  subject.  His 
duties  that  he  described  were  not  compatible  with  president, 
vice-president  or  manager.  The  plaintiff  claimed  to  have 
worked  full  time  and  then  on  cross-examinr.tion  admitted  he 
worked  at  Sportman's  Park  Race  Track.  Kis  wife  said  that 
he  vrorked  at  Hawthorne  and  Arlington  Park  and  not  at 
Sportman*s, 

Introduced  in  evidence  by  defendant  v/ere  commission 
checks  totaling  $21^.86,  which  plaintiff  at  first  denied 
receiving  and  then  admitted.  All  of  defendant's  witnesses 
substantiated  his  story.  Plaintiff's  testimony  is  contra- 
dicted by  his  own  witnesses.  Much  of  it  is  highly  Incredible 
and  preposterous o 

A  reviewing  court  will  not  usurp  the  province  of  the 
trial  court  in  passing  upon  conflicting  questions  of  fact  but 
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It  should  not  hesite.te  in  setting  aside  Judgments  where  the 
testimony  of  pl?intjff  is  contradicted  and  v/here  the  attend- 
ing circumstances  reflect  considerable  doubt  upon  his  testi- 
mony. Relnpwski. y.  Richardson  et  al..  279  111.  App.  633.  As 
a  result  of  our  review  of  the  facts,  we  are  clearly  of  the 
opinion  that  the  judgment  of  the  trial  court  v;as  against  the 
manifest  weight  of  the  evidence. 

Our  examination  of  the  testimony  reveals  no  computa- 
tion or  other  basis  upon  v/hich  the  court  could  vall'^ly  enter 
a  judgment  for  $300.   Plaintiff  v;as  either  entitled  to  $2,025 
or  nothing.   In  view  of  our  holding  that  the  judgment  of  the 
trial  court  was  against  the  manifest  weight  of  the  evidence 
he  is  entitled  to  nothing.  The  judgment  for  the  plaintiff 
in  the  sum  of  S300  is  reversed  and  judgment  entered  for  the 
defendant  and  for  his  costs. 

Judgment  for  plaintiff  in  the 
sum  of  $300  reversed  and 
judgment  entered  for  defend- 
ant and  for  his  costs, 

Schwartz,  P.  J.,  concurs, 
Tuohy,  J.,  took  no  part. 
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COOL  RAY  ALUMINUM  AWNING 
CORPORATION, 

Appellant, 

CHARLES  F.   MADARY  and  AMNA 
G.   MDARY, 

Appellees, 


APPEAL  FROM  MUNICIPAL 
COURT   OF   CHICAGO. 


I  2    I.A^'k26 

MR.  JUSTICE  TUOHY  DELIVERED  THE  OPINION  OF  THE 
COURT . 

This  appeal  Is  taken  from  an  order  of  the  Municipal 
Court  of  Chicago  vacating  a  judgment  for  plaintiff  in  the 
amount  of  $1,657,50  (Including  attorney's  fees  of  $157.50), 
and  entering  judgment  for  defendants.  No  appearance  or  brief 
has  been  filed  here  on  behalf  of  defendants. 

The  record  shows  that  on  November  15,  I952  a  written 
agreement  was  entered  Into  between  Arthur  J.  Balderman,  doing 
business  as  Gay  Aluminum  Awnings,  and  the  defendants  for  the 
purchase  and  sale  of  2^  Stoaco  combination  storm  windows  for 
the  price  of  $98if,  an  advance  payment  of  $50  being  acknowledged 
and  credited  In  the  contract,  the  balance  payable  in  36  equal 
monthly  Instalments  of  $28.11.  Thereafter  an  additional  73 
windows  were  purchased  as  evidenced  by  written  contract  for 
a  price  of  $2,516.  Balderman  testified  that  after  the 
execution  of  the  foregoing  contracts  he  Informed  defendants 
he  could  not  get  proper  service  from  the  Stoaco  Company  but 
would  Install  Stormmaster  Stoaco-type  windows  and  submitted 
a  new  contract  for  97  Stormmaster  Stoaco-type  windows  for 
the  price  of  $3,500,  Including  without  charge  two  Stormmaster 
aluminum  doors;  that  defendants  signed  the  new  contract  and 
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promised  to  destroy  the  two  prior  contracts  which  had  pro- 
vided for  the  installation  of  Stoaco  windows.  This  new  con- 
tract was  thereafter  on  January  12,  1953  assigned  to  plain- 
tiff. Defendants  paid  toward  the  purchase  price  the  sum  of 
$2,000  in  instalments  of  $50,  $950  and  $1,000,  the  last  men- 
tioned instalment  having  been  paid  after  most  of  the  windows 
were  installed,  but  refused  to  pay  the  balance  of  $1,500,  for 
which  sum,  plus  attorney's  fees,  judg^^ent  by  confession  was 
thereafter  entered. 

There  seems  to  be  no  dispute  under  the  evidence  that 
each  of  the  foregoing  contracts  was  e-ecuted  by  the  parties 
here  involved;  that  the  Stormmaster  Stoaco  type  windows  were 
delivered  by  plaintiff's  assignor  and  installed  on  defendants' 
buildings;  that  partial  payments  in  accordance  with  the  terms 
of  the  contract  were  made  after  a  portion  of  the  windows  had 
been  installed  and  that  no  complaint  was  made  of  the  workman- 
ship or  materials  so  delivered  and  installed.  Defendants  in 
their  o^^   behalf  were  permitted  to  testify  without  objection 
that  they  understood  Stoaco  windows  an.^  not  the  Stormmaster 
windows  were  to  be  installed.  This  testir.ony  is  clearly  at 
variance  with  the  terms  of  the  written  ir.-trument  which  they 
signed.  There  was  no  testimony  whatsoever  that  they  were 
induced  to  sign  this  agreement  by  any  fraud  or  other  artifice, 
nor  that  they  were  unable  to  understand  the  clear  language  of 
the  instrument.  We  are  of  the  opinion  that  the  testimony  of 
the  two  defendants  has  no  probative  value  against  the  clear 
and  unmistakable  language  of  the  written  instrument.  Further- 
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more,  it  is  to  be  observed  that  defendants  make  no  specific 
objections  to  the  windows  installed  other  than  that  the  windows 
did  not  bear  the  name  "Stoaco,"  but  rather  bore  the  name 
"Stormmaster."  There  is  no  evidence  in  the  record  as  to  the 
specific  characteristics  of  each  type  of  window,  or  that  the 
type  delivered  snd  accepted  was  in  any  wayinferior  to  the 
type  claimed  to  have  been  ordered. 

The  evidence  indisputably  shows  that  defendants  have 
accepted  the  benefits  of  this  contract  which  vras  voluntarily 
signed,  and  it  was  clearly  erroneous  for  the  Municipal  Court 
to  set  aside  the  judgment  by  confession  theretofore  entered. 
The  order  of  August  ll+,  1953  vacating  the  judgment  in  favor 
of  plaintiff  is  reversed  and  the  cause  is  remanded  with 
directions  to  vacate  the  orders  of  June  18,  1953  and  August 
1^,  1953,  and  to  permit  the  judgment  by  confession  in  favor 
of  plaintiff  to  stand  and  to  let  execution  issue  thereon. 

Order  reversed  and  cause  remanded 
with  directions. 

Schwartz,  P.  J.,  and  Robson,  J.,  concur. 
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Abstract 


MAr  i  i  1954 
i^f  J^S  L  JOHNSON 


Pen.   No.     107i|-9 


Ag^ada  »o,  21, 


IN  THE  I 

APPELLATE  COURT  OP  ILLINOIS 
SECOND  DISTRICT 
MAY  TERM,   A,   D.    19514-. 


2    I.A:"5  2  7 


FRED  HEHEL,  Exeoutor  of  the  Estate 
of  EDKA  auiLDSTRAND  HEBEL, 
Deoaased, 

Plaintiff -Appellant, 


V8< 


HINSDALE  ^-AWITARIUM  AND  HOSPITAL, 
a  Corporation,  also  known  as 
HIN!=JDALE  SANITARIUT-^  AND  BEIJEVCLEliT 
ASSOCIATION,   a  Corporation, 

Defendant -Appellee, 


Appeal  from  the 
Circuit  Court  of 
Du  Page  Coxmty, 


WOLFE,—      J. 

Fred  Hebel  and  his  wife,   Edna  Truildstrand  Hebel  on 
AtJgust  22,   19l|9,  wont  to  the  Hinsdale  Sanitarium  and  Hospital, 
a  Cor->oration,    in  Du  Page  County,   Illinois.     Their  intention 
was  for  T^s.    Hebel  to  reinain  as  a  patient    in  the  Hospital  for 
treatr.ent.      It  is  alleged  that  she  was  accepted  as   a  patient 
by  the   sanitarium  and  on  the  25th  day  of  August,   19ii.9,    she 
wandered  away  from  the  hospital  and  was  killed  by  a  railway 

train. 

Fred  Hebel  was  appointed  administrator  of  his  wife's 
estate  and  filed  a  suit  in  the  Circuit  Court  of   Du  Page  County, 
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againafc  tha  Hlaadale  ''^anltarlum,   alleging  that  hl«  wife  waa 

klllod  by  the  nogligoiioe  of  the  sanitarium.     The  complaint 
charges  that  the  hospital  accepted  r-tre.   Hebel  as  a  patlentj 
that  she  waa  auffering  from  physical  dlsordars  and  was  mentally 
and  phyaically   ijiable  to  exercise  sound   Jtidgrasnt,   and  that  the 
mental  oondltioa  and  inability  of  the  deceased  was  known  to   the 
defendant,   or  by  the  oxereiso  of  ordinary  care  snould  hare  bMn 
imown  to  the  defoiidant  at  the   time  she  was  acoopted  by  the 
defendant;  as  a  patient,   and  it  was   the  duty  of  tne  defendant 
to  exereis©  ordinary  care  to  protect  her  from  harm,  and  to 
prevent  heop   froio  going  into  a   place  of  doiger. 

The  third  paragraph  of  the  complaint   la  as  follow?: 
"The  plaintiff  further  alleges  that  the  defeixdant  wholly  f-^iled 
in  its  duty  and  undertaking  to  treat,  adirxinlster  bo,   care  for 
and  protect  the   aald  Edna  r^uildatrand  iiebel,  and  carelessly 
and  ne;^lig©ntly  allowed  her  to  go   about  unattended  aiid  unprotect- 
ed, and  that  the  said  Kdna  Gulldatrand  Hebel,  becauae  of  and  aa 
a  proxisjate  result  of  the  falluj?©  of  the  defendant   bo  treat, 
administer  to,   caro  for  and  protect  her,   on  to-wifc,   the  25th 
day  of  August,   A.   D.    19i}.9,    escaped  and  wandered  from  aaid 
hospital   into  a  place  of  daniTer,    to>-wit  on  a  certain  railroad 
track  in  the  Village  of  Hinsdale,   Coraity  oi'  Du  Page,  and  State 
of  Illinois,  at  which  time  and  place  she  was  struck  by  a 
certain  railroad  train  and  instantly  killed,"     Then  follow* 
the  former  allegationa  and  ad  daacuB  clause  of  |1 5,000, 

The  second  ooutat  of  the  oosjplaint  id   tlie  stasie  as 
the  first  with  the  exception  of  Paz^raph  2  of  the  amended 
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complaint,  which  la  &a  follows j     "That  the  aald  Edna  Otilldatrand 

Hebol   i.'flfl   117,   and  that  the  defendant  imdertook  to  z^acder 
medical   treatment  to  her,   and  that  the  defendant  in  and  about 
treat inr   the  said  Edna  Gulldatrand  Hebel  cauaed  to  be  giren 
to  her  brain  and  nervous  syatem  eertaln  serere  ahoeka  an4 
caused  certain  drugs  to  be  adnlni stored  to  her,  and  that  aa 
a  proxinate  result  thereof  she  waa  rendered  unable  voluntarily 
to  fora  and  act  upon  good,    sovmd  judgment,  and  was  uiiable  to 
exeroine  ordinary  care  for  bar  own  safety,  and  that   said  laantal 
and  phy«5ical  condition  and  Inability  of  Edna  Guildatimnd  Hebel, 
resulting  from  said  treat-oients,   waa  known  to  the  defendant, 
or  by  the  exercise  of  ordinary  care  should  have  been  known  to 
the  defendant,  and  it  then  and  there  became  and  was  the  duty 
of  tho  def©nda.at  to   exercise  ordinary  oare  to  protect  the  aald 
Edna  G-uildsti»and  Hebel  from  harm,  and  to  prevent  her  froan  going 
into  a  place  of  danger,"     Then  follows  the  allegations  as  in 
Count  1»     The  defendant  entered  its  Motion  to  strike   the  awndad 
complaint.     This  motion  was  sustained,   the  cause  stricken  and 
Piilt  dismissed,  and   judginent  entered  in  favor  of  the  defendant. 
It  is   from  this    judgment  that  the   appeal  has  been  perfected  to 
this  Court, 

It  i  s   seriously  Insisted  that  the  amended  coraplaint 
states  a  good  cause  of  action,  and   that  the  Court  erred  in 
sustaining  the  defendant's  Tnotioxi  to  disiaias  the  suit.     He 
also  insists  that  the  proximate  cause  of  the   injiirles  is  a 
question  of  fact  to  be  determined  by  the   Jury  from  a  consider- 
ation of  all   the  attendin<7.  circumstances.     This  is  true  aa  a 
general  rule  of  law,  but  where  there  is  a  motion  to  strike  the 
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complaint,  the  facts  well  pleaded  are  admitted  to  be  time, 
then  it  beoomee  a  question  of  law  whether  the  f aota  aa  alleged 
and  well  pleaded  taken  as  true,  states  a  good  oause  of  aetion« 
Browii  vs.  Jacobs,  3^7  111.  ,^5,  Ryan  vs.  City  of  Chicago,  369 
Til,  Page  ^9« 

An  examination  of  the  complaint  shows  that  it  is 
charged  in  the  Third  Paragraph  of  each  ooimt,  that  the  defendant 
failed  in  its  duty  to  treat,  administer,  to  care  for  and  protect 
the  deceased,  and  carelessly  allowed  her  to  go  unattended*  It 
does  not  say  in  what  laanner  the  defendant  failed  to  treat  or 
administer  to,  or  care  for  or  protect  the  deceased.   It  merely 
states  in  (general  terms,  and  tested  by  a  T.otion  to  strike,  it 
is  our  conclusion  that  it  was  not  specific  enoiagh  to  ?;lve  the 
defendant  knowledge  of  wSiat  acts  of  nesliG®3^ce  it  was  charp:ed 
with. 

There  are  three  essential  elements  in  actionable 
n*gllp;encej  First,  a  duty  Imposed  by  law  to  exercise  care 
in  favor  of  the  person  for  whose  benefit  the  duty  is  imposed} 
second,  the  failttre  to  perform  that  dutyi  and  third,  a  eon- 
sequent  injury  so  connected  with  the  failure  to  perform  the 
duty  that  the  failiire  is  the  proximate  cause  of  the  injury. 
Illinois  Central  R,  H.  Go.  vs.  Oswald,  33G  111.  270. 

It  is  not  charged  in  the  complaint  that  the  neplif^enoe 
of  tho  defendant  was  the  cause  of  the  death  of  the  deoeased, 
but  that  she  was  killed  by  a  train.   In  the  Illinois  Central 
R.  R.  Co.  V3.  Oswftld,  supra,  the  Court  stated  what  is  re  ant 
by  proximate  cause  and  we  there  find  the  followlnr:   "What 
oaTiStitates  proximate  cause  has  been  def!!ned  in  numerous 
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doolslons,  and  there  la  practically  no  difference  of  opinion 
aa  to  what  the  rule  la.     The  Injury  muat  be  the  natural  and 
probable  result  of  the  nef^llcront  act  or   cmlaalon  and  be  of 
cuoh  a  character  aa  an  ordinarily  prudent  peraon  ovirht  t« 
have  foresaen  miprht  probably  occur  aa  a  reault  of  the  nep:ll- 
genee,  althot^h  it  Is  not  essential  that  the  peraon  charged 
with  negligence  should  have  foreaeen  the  preclae  injury  irtilch 
nd^ht  reault  from  his  act.     If  the  negll/rence  doea  nothing 
more  than  furnish  a  condition  by  which  the  lnj\iry  la  made 
possible  and  that  condition  cauaes  an  Injury  by  the  aubaequent 
independent  act  of  a  third  peraon,  the  creation  of  the  con- 
dition is  not   the   proximate  cause  of  the  injury.      (Hartnett 
V.  Boston  Store,    Z6$  111.   331;  Chicago  liair  and  Briatle  Co, 
V.   Mueller,   203  id.   558.)     An  intervening   efficient  cauae  la 
a  new  and  Independent  fore©  which  breaka  the  oauaal  connection 
between  the  original  wror^  and  the  Injvry  and  itaelf  beccroea 
the  direct  and  Ixtcnediate  cause  of  the  injury.      (Pullman  Palace 
Gar  Co.  v.  Laaok,   II4.3  HI.   ^-k^i   J^eith  v.  Coasnonwealth  Electric 
Co.,   2li.l  id.   2!^2.)      One  act  may  furniah  the  occasion  for 
anoirhor  act,  and  such  second  act  may  be  the  cause  of  an 
injury  without   the  first  act  in  aay  manner  b«lng  a  ccntributing 
cause  of  such  injury.     The  second   act  may  be  the  result  of  s 
intervening  cause  in  no  nanner  flowing  from  the  original  act 
but  which  cause  is  given  an  opportunity  to  operate  through 
the  occasion  furnished  by  such  original  act.     The  cause  of  an 
injury  is  that  which  actually  produces  it,  mile  the  occasion 
is  that  which  provides  a^i  opportunity  for   tiae  caueal  agenciea 
to  act.     Phlllabaum  v.   Lake  Erie  and  Western  Railroad  Co., 
315  Til.   131." 
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It  U  therefore  o,^  opinion  that   tt.e  trial  court 

properly   s-astatood  the  motion  to  strike   th.  .       ,    , 

oo  »crll£»  the  oomplalnt,  and 

entered  J.^cp,ent  1„  favor  of  the  defendant. 

Mr.    Justice    iir,w 
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General  No,  9937 


I.A.  5  2? 

Agenda  No.  4 


Vemard  Stanton, 

Plaintiff -Appellee , 


vs. 


Theodore  Shakofsky, 

Defendant-Appellant. 


Appeal  from  the 
Circuit  Court  of 
Macoupin  County, 


REYNOLDS,  P.  J. 

This  is  a  suit  for  alleged  balance  due  on  the  purchase 
price  of  hogs.  Vernard  Stanton  sold  Theodore  Shakofsky  47  hogs 
in  September  1950 o  At  the  time  the  hogs  were  delivered, 
they  were  inoculated  by  Dr.  Green,  a  veterinarian.  Some  thirteen 
of  the  hogs  died  within  a  period  of  ten  days.  The  hogs  developed 
cholera  a  day  or  so  after  delivery  and  Dr.  Green  was  called  in  and 
treated  them.  There  is  some  dispute  as  to  payment,  the  plaintiff 
claiming  payment  of  $600.00  and  the  delivery  of  a  palomino  mare 
for  a  credit  of  $70.00  or  a  total  of  S67O.OO.  The  defendant  claims 
payment  of  ff.SlO.OO  and  the  delivery  of  the  mare,  or  a  total 
of  ^6^.00.  The  purchase  price  of  the  hogs  was  1^55.00, 

The  case  was  originally  tried  before  a  Justice  of  the  Peace 
and  judgment  was  given  for  the  plaintiff  for  $175.00.  The  case 
was  appealed  to  the  Circuit  Court  of  Macoupin  County,  and  judgment 
of  1175.00  in  favor  of  the  plaintiff  was  rendered.  From  that 
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judgment,  the  cause  is  appealed  to  this  court. 

Two  questions  are  before  us  on  the  appeal,   1.  Vraa  there  a 
breach  of  an  Implied  warranty?  2.  Was  there  an  accord  and  settle- 
ment? There  seems  to  be  little  diepute  about  the  facto.  Th« 
question  before  this  court  as  to  the  breach  of  the  implied  warranty, 
would  seem  to  rest  upon  the  duty  of  the  seller  to  deliver  animals 
that  are  free  from  disease.  Here  the  animals  were  delivered  to 
the  buyer  who  had  them  inoculated  at  the  time  of  delivery.  They 
appeared  to  be  healthy  hogs.  V/hile  it  is  urged  that  the  defendant 
had  an  opportunity  to  inspect  the  hogs  and  found  nothing  wrong  with 
them,  yet  the  nature  of  the  disease  they  were  infected  with,  cholera, 
was  such  that  the  veterinarian  called  in,  did  not  detect  the  presence 
of  cholera.  The  doctrine  of  caveat  emptor  would  not  apply  where  it 
would  take  trained  examination  to  discover  the  defect.  The  hogs 
developed  the  cholera  within  two  or  three  days  after  delivery,  and 
the  veterinarian  testified  that  the  minimum  incubation  period  for 
cholera  was  five  days,  so  it  is  readily  apparent  that  the  hogs  or  some 
of  them,  were  infected  with  cholera  at  the  time  of  delivery. 

Section  15,  Chapter  12lh,   Illinois  Revised  Statutes  (1951) 
provided  c'is  follows: 

(1)  "Where  the  buyer,  expressly  or  by  implication, 
makes  known  to  the  seller  the  particular  purpose  for 
which  the  goods  are  required,  and  it  appears  that 
the  buyer  relies  on  the  seller's  skill  or  judgment ,»->» *«r 
there  is  an  implied  warranty  that  the  goods  shall  be 
reasonably  fit  for  such  purpose." 

Here,  Shakofsky  was  a  farmer.  He  bought  the  hogs  from  Stanton 

binder  an  implied  warranty  that  they  would  be  healthy  and  fit. 

/While  the  evidence  does  not  show  the  purpose  for  which  the  hogs 

were  purchased,  it  does  show  that  Shakofsky  was  a  farmer  and  not 

a  dealer  in  livestock.  He  had  made  several  purchases  of  hogs  from 
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Stanton  before.  Cholera  infected  hop;s  would  not  be  reasonably 

fit  for  the  piirpose  for  which  they  were  purchased  by  Shakofsky, 

Section  15,  Subsection  (3)  of  Chapter  121^  Illinois  Revised 

Statutes  provides  as  follows: 

(3)  "If  the  buyer  has  examined  the  goods,  there  is  no 
implied  warranty  as  regards  defects  which  such  «b 
examination  ought  to  have  revealed," 

It  is  true  that  the  buyer,  Shakofsky,  had  a  chance  to  examine  the 

hogs.  But  the  defect  was  such  that  his  examination  would  not 

have  revealed  the  presence  of  cholera.  This  is  evident  because 

the  veterinarian  failed  to  detect  the  cholera. 

Section  69  of  Chapter  121^  Illinois  Revised  Statutes 

provides  as  follows: 

(1)  '^/here  there  is  a  breach  of  warranty  by  the  seller, 
the  buyer  may,  at  his  election — 

(a)  Accept  or  keep  the  goods,  and  set  up  against  the  seller, 
the  breach  of  warranty  by  way  of  recoupment  in  dimin- 
ution or  extinction  of  the  price." 

Here,  all  but  approximately  $175.00  was  paid  and  the  buyer  did 

set  up  by  way  of  diminution  of  the  price,  the  balance  of  tl75.00. 

The  case  of  Kennett.  Sparks  &  Co.  v.  Knechjt.  221  111.  App.  601 

is  a  case  in  point.  There,  hogs  were  bought  for  feeding,  to  be 

hogs  that  were  vaccinated  and  would  pass  inspection.  The  hogs  were 

delivered  and  proved  to  be  diseased.  The  purchaser  kept  the  hogs,  and 

gave  his  check  for  them.  There,  as  in  this  case,  he  had  a  chance  to 

inspect  the  hogs  and  found  nothing  wrong  with  them.  When  it  was 

discovered  that  the  hogs  were  diseased,  he  stopped  payment  on  his 

check.  The  court  held  it  was  a  breach  of  warranty  and  that  the 
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defendant  was  entitled  to  recoup  for  the  breach. 

We  think  there  was  a  clear  breach  of  warranty  on  the  part  of 
the  seller  Stanton,  and  that  the  buyer,  Shakofsky,  was  entitled 
to  diminution  of  the  purchase  price  in  the  amount  of  ,U75.00. 

This  makes  it  unnecessary  to  pass  upon  the  question  of  accord 
and  settlement. 

Reversed, 
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May  Term,  A.  D.  195^. 
Goneral  No,  9942 « 
People  of  the  State  of  Illinois, 

Plaintiff -Defendant  In  Terror, 
Vs. 
Edward  Ford, 

Defendant-Plaintiff  in  Error.    \ 


Vo.  1. 


Irror  to 

County  Court  of 
Sangairon  County, 


iiEYKOLDS,  F.  J. 

This  cause  comes  to  this  court  on  a  writ  of  error  to  the 
County  Court  of  Sangemon  County,  Sdward  Ford,  the  defendant  was 
found  guilty,  by  a  jury,  of  an  assault  with  a  deadly  weapon  upon 
one  Thomas  McDaniel,  with  intent  to  inflict  bodily  injury  without 
provocation  and  under  circumstancea  showing  a  malignant  heart. 
Upon  the  jury»s  verdict  of  guilty,  the  Court  denied  a  new  trial,  de- 
nied probation,  entered  judgment  on  the  verdict  and  sentenced  the 
defendant.  Ford,  to  imprisonment  for  one  year  and  fined  him  five 
hundred  dollars  and  costs.  From  that  judgment  the  defendant,  Ford, 
brings  a  writ  of  error  to  this  court. 

The  evidence  seems  to  agree  that  McDaniel,  the  prosecuting 
witness,  went  into  the  restaurant  of  the  defendant  Ford  and  ordered 
a  chicken  sandwich.  Dpon  being  served  with  this  sandwich  he  com- 
plained that  it  was  tainted,  whereupon  the  waitress  refunded  his 
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money.  Ford  was  notified  and  he  tasted  the  sandwich  and  decided 
it  was  not  tainted.  He  called  to  McDaniel  and  told  him  that  the 
sandwich  was  not  tainted  and  that  evidently  KcDetniel's  taste  was  bad. 
From  that  point  on,  the  evidence  is  conflicting,  McDaniel  claimed 
that  Ford  was  angry  and  struck  the  first  blow;  that  they  struck  at 
each  other  and  that  Ford  then  came  out  with  the  gun  and  shot  him, 
McDaniel  is  the  only  witness  for  the  prosecution  on  this  point,  and 
his  testimony  is  wholly  uncorroborated  as  to  what  happened.  Fire 
witnesses  testified  for  the  defense  and  these  five  witnesses  testi- 
fied that  McDaniel  became  enraged,  rushed  to  where  Ford  was  stand- 
ing and  struck  the  first  blow;  that  he  had  Ford  down  and  was  batter- 
ing him  with  his  fists  and  knees;  that  the  fight  had  progressed  into 
a  passageway  used  as  an  office  by  Ford,  which  was  adjacent  to  the 
restaurant  but  not  part  of  the  main  room  of  the  restaurant;  that 
while  down,  Ford  reached  and  got  his  pistol  from  someplace  in  the 
office  and  shot  McDaniel,  There  is  some  testimony  that  "^rs.  Ford, 
the  wife  of  the  defendant  called  to  her  husband  not  to  shoot,  but  this 
is  denied  by  other  witnesses.  KcDaniel  suffered  a  shattered  bone 
in  the  left  leg  and  a  flesh  wound  in  the  right  leg.  Ford  claimed 
to  have  been  bruised  and  hurt,  but  received  no  injuries  that  re- 
quired hospitalization  and  was  not  scarred.  After  being  wounded 
McDaniel  crawled  to  the  door,  where  a  police  ambulance  picked  him 
up  and  delivered  him  to  the  hospital.  Ford,  in  the  meantime,  had 
made  no  effort  to  assist  the  wounded  man,  but  had  called  police  and 
upon  their  arrival  surrendered  the  pistol. 

The  defendant  urges  the  following  points:   1.  That  an 
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examination  of  the  record  shows  beyond  question  that  the  defendant 
acted  in  necessary  self  defense;  2.  That  where  the  evidence  ia 
insufficient  to  remove  all  reasonable  doubt  of  the  defendant* a 
guilt,  the  trial  court  must  reverse,  despite  a  contrary  finding  by 
the  .jury;  3.  That  upon  motion  for  directed  verdict  at  close  of 
People's  case,  and  upon  motion  for  new  trial,  the  court  nay  review 
all  the  evidence  to  determine  whether  the  defendant  is  provon  guilty 
beyond  all  reasonable  doubt;  /,.  That  where  the  State's  Attorney  oakea 
inflammatory  and  unfair  remarks  to  the  jury  in  his  closing  argument, 
and  the  verdict  of  the  jury  is  palpably  the  result  of  bias,  passion 
or  prejudice,  the  conviction  should  be  reversed;  5.  That  instruct- 
ion No.  16  was  erroneous,  since  in  its  form  it  directed  a  verdict, 
while  omitting  the  element  of  reasonable  doubt  from  the  instruction. 

For  the  purpose  of  this  opinion,  the  first  three  points  can 
be  considered  as  one  and  passed  upon  accordingly.  In  this  case, 
one  witness  testified  that  the  defendant  was  the  aggressor,  and 
five  witnesses  disputed  this  and  testified  that  the  prosecuting  wit- 
ness x^ras  the  aggressor.  It  is  true  that  in  giving  weight  to  the 
testimony  of  witnesses  the  number  of  witnesses  on  one  side  or  the 
other  is  not  conclusive.  A  nunber  of  factors  enter  into  the  weight 
to  be  given  to  the  testiinony.  The  candor  or  lack  of  candor,  the 
appearance  on  the  stand,  the  bias,  or  lack  of  bias  of  the  witnesses, 
the  circumstances  surrounding  the  occurrence  and  many  other  things 
make  up  the  yardstick  for  measuring  the  weight  of  testimony. 

Cuestions  as  to  the  credibility  of  witnesses  and  the  weight  of  the 
evidence  are  for  the  jury.  Peonle  v.  FilA«,  369  111.  7«;  People  v. 
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Kerbeck,  362  111.  251;  People  v.  Fort.inn,  356  m.  U5;  People  t. 
Bloom^  370  111.  144.  This  court  has  said  many  times  that  wher« 
questions  of  fact  were  involved,  the  verdict  of  the  Jury  and  the 
decisions  of  the  trial  court,  who  saw  and  observed  the  witness*, 
and  had  an  opportunity  to  weigh  the  evidence  thus  presented,  would 
not  be  disturbed  by  this  court,  unless  palpably  erroneous.   How- 
ever, this  court  has  a  duty,  if,  after  careful  consideration  of 
the  evidence,  giving  due  consideration  to  the  fact  that  the  court 
and  Jury  saw  and  heard  the  witnesses,  the  reviewing  court  regards 
the  evidence  in  the  record  by  reason  of  improbability,  unreason- 
ableness  or  unsatisfactory  charagter,  insufficient  to  remove  all 
reasonable  doubt  as  to  the  guilt  of  the  defendant,  to  reverse  the 
Judgment.   People  v.  Memes,  347  111.  26g.  In  the  case  of  People  v. 
Scott^  407  111.  301,  at  page  304,  the  court  there  said:   "It  is  the 
further  duty  of  a  reviewing  court,  where  a  verdict  is  returned  by 
a  Jury  in  a  criminal  case  or  where  a  similar  finding  is  made  by  a 
court  where  a  Jury  has  been  waived,  not  only  to  carefully  consider 
the  evidence  but  to  reverse  the  Judgment  if  the  evidence  is  not  suf- 
ficient  to  remove  all  reasonable  doubt  of  the  defendant's  guilt  and 
is  not  sufficient  to  create  an  abiding  conviction  that  he  is  guilty 
of  the  crime  charged.  (People  v.  Abbate,  349  111.  147^'*  People  v. 
Mosher,  403  111.  112.  In  the  case  of  People  v.  -./in.nn,  4CI  m.' 
6^,  the  court  there  said:   *.^*It  is  well  settled  that  this  court  may 
review  all  the  evidence  to  detemine  whether  it  shows  the  guilt  of 
the  defendant  beyond  a  reasonable  doubt,  and  where  the  record  leaves 
this  court  with  a  grave  and  substantial  doubt  of  the  guilt  of  the 
defendant  we  will  reverse  the  Judgment.  (People  v.  Bradley,  375  111. 
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1^2;  People  v.  Logan,  35^  111.  64;  People  v.  Shack,  396  111.  285^" 
Following  these  authorities  it  is  not  only  the  right  but  the  duty 
of  a  reviewing  court  to  carefully  consider  all  the  evidence  and  if 
after  such  review  there  is  a  grave  and  substantial  doubt  as  to  the 
guilt  of  the  defendant,  to  reverse  the  Judgment. 

In  this  case  we  have  carefully  considered  all  the  evidence. 
It  seems  improbable  to  this  court  that  the  prosecuting  witness, 
McDaniel,  was  not  in  fact  the  aggressor.  He  had  complained  of  the 
food  and  had  been  refunded  his  money.   The  proprietor.  Ford,  then 
accosted  him  and  told  him  his  taste  was  bad,  or  words  to  that  effect. 
Apparently  IlcDaniel  resented  this  statement  and  the  argument  started, 
McDaniel  testified  that  Ford  then  struck  at  him.  Three  or  four 
witnesses  contradict  this  and  claim  that  McDaniel  struck  the  first 
blow.  McDaniel  testified  that  he  was  shot  in  the  restaurant.  Three 
or  four  witnesses  testified  that  he  was  shot  in  the  passageway  where 
the  office  was  located.  In  other  words,  if  this  conviction  can  be 
sustained  it  must  be  sustained  on  the  uncorroborated  testimony  of 
the  injured  man,  McDaniel.  While  his  testimony  is  positive,  the 
contradicting  testimony  is  equally  positive.  While  reluctant  to 
reverse  the  finding  of  the  jury  in  this  case,  we  are  equally  re- 
luctant to  affirm  a  judgment  that  will  take  the  defendant's  liberty 
for  a  period  of  one  year,  upon  the  uncorroborated  testimony  of  one 
of  the  parties  who  is  certainly  an  interested  party,  and  disregard 
the  testimony  of  other  witnesses,  some  interested  and  some  not  inter- 
ested, who  contradict  the  essential  facts  necessary  to  sustain  a 
conviction.   This  is  a  criminal  case  and  the  defendant  must  be 
proven  guilty  as  charged  in  the  information  beyond  a  reasonable 
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doubt,  A  careful  consideration  of  all  the  testimony  leares  this 
court  with  a  grave  doubt  that  th«  defendant  has  been  proren  guilty 
as  charged  beyond  a  reasonable  doubt.   Having  such  a  grave  doubt, 
the  judgment  will  be  reversed. 

Because  this  court  feels  impelled  to  reverse  the  Judgment  on 
the  ground  that  the  evidence  is  unsatisfactory,  it  will  not  be  necess- 
ary to  pass  upon  the  remaining  two  points  of  error  assigned. 

Reversed, 


UCVF 


^^JUW     SY. 


.  JuiJ-Ji 

.bsp.Tt^^/eT  so  ilJtw  ;Jn 

J 

':?  «.?' 

..ic-iTi.-    *;.:    ara2L._/. 

."a;^  siij 

oq  ow:^  jj 

•.fl 

•  basisvs. 


^ 


l^O'i 


'A 


p^'^ 


^?(k.' 


ci 


STATE   OF   ILLINOIS 
APPELLATC   COURT 
THIRD   DISTRICT. 

May  Term,   A.    D,    19514. 
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General  No,  9914.8 

Bloomln/^ton  Township,  a  Mu- 
nicipality, 

Plaint iff -Appellant, 

Brad^Grlnter, 

De-fendant-Appollee. 


Agenda   No.    12 


Appeal   from  the 
circuit    Court   of 
McLean   County 


CARilOLL,    J. 

The  defendant.  Brad  Grinter,  was  ^ound  guilty  by  a  Justice 
of  the  Peace  of  operating  a  second  hand  automobile  business  in  viola- 
tion of  an  Ordinance  of  Bloomington  Township,  in  McLean  County,  and 
was  ordered  to  pay  a  fine  as  provided  in  the  said  Ordinance.   The 
defendant  appealed  to  the  Circuit  Court,  where  upon  a  hearing  he  was 
adjudged  not  guilty.   From  the  decision  of  the  Circuit  Court  plaintiff 
prosecutes  this  appeal. 

The  facta  involved  in  this  litigation  are  not  in  dispute. 
The  Ordinance  under  which  defendant  was  prosecuted  was  enacted  by 
the  electors  of  Bloomington  Township  st  an  annual  Town  Meeting,  pur- 
suant to  Section  39.12,  Chapter  139,  Illinois  Revised  Statutes,  19?3, 
and  provides  for  the  regulation  and  licensing  of  d  alers  in  junk,  rags 
and  second  hand  articles,  including  automobiles.   Pertinent  to  the 
questions  raised  on  this  appeal  sre   the  provisions  of  the  Ordinance 


O  c 


.^-i.I 


.o'   BbnagA 


aiC^TuUT 


7o  ;tni;oO   il- 


?8 


Jb 


-uM  B    ,qiriBnwoT  f 


,8V 


'^Jf 


'Sq 


iBTsns 


%  i-.  :  te^ 


?1 


^•^  T-5- 


e;Jxjq8Jtb  ni   ion  s-tb  noIct/iTi.r^H  i  r>6vXoval  «;t©fl"^  erfT 


"''•'   ■  9:JcBn-:-'    ■•'■■■■-"   ^  «" 


.'a     .  rin       *.;  r^ 


t.i  r^  rv  cft  r( 


^.^rr  ' 


n;:n/i.:J:br[0  &di  lo  Eficleivoiq  «ifi  ©ib  la&rcs   sMd  no  beelai  enoilEc 


which  provide  that  licenses  thereunder  "ahflll  be  Issued  by  the  elector* 
at  town  moetltTg  assembled,  and  by  no  other  persons";  that  application* 
for  licenses  shall  be  made  by  flllnp,  a  pint  with  the  Town  Clerk  show- 
ing the  location  and  boundaries  of  the  proposed  place  of  business  30 
days  prior  to  the  annual  Town  Meeting;  and  that  "At  the  annual  town 
meeting  In  each  year  such  application  *i  all  be  presented  by  the  Clerk 
and  acted  upon  by  the  electors.   If  the  application  Is  approved  by  • 
majority  of  the  electors  present,  then  a  license  shall  Issue  to  mioh 
dealer  In  accordance  with  the  terms  hereinbefore  set  out.   If  the  appli- 
cation be  not  approved  by  a  majority  of   the  said  electors  then  no 
license  shall  issue." 

The  record  shows  that  on  Karch  3,  1953  the  defendant  made 
application  for  a  license  to  engage  in  the  business  of  dealing  In 
second  hand  automobiles;  that  his  application  in  writing  was  i.ade  to 
the  Supervisor,  Clerk  and  electors  of  Bloomington  Township  In  accordance 
with  the  requirements  of  the  Ordinance;  that  at  the  1953  annual  Town 
Meeting  the  electors  of  said  Bloomington  Township  refused  to  grant  a 
license  to  defendant;  that  the  defendant  commenced  operation  as  a 
second  hand  automobile  dealer  without  a  license,  with  the  result  that 
this  action  was  instituted  against  him  by  plaintiff. 

The  Ordinance  does  not  iesi-nate  an  enforcing  officer,  nor 
does  it  prescribe  any  x^ales  or  specifications  xcith  which  an  applicant  Mist 
comply  in  order  to  qualify  for  a  license.   By  the  order  appealed  from 
the  Circuit  Court  found  the  Ordinance  to  be  Invalid  and  that  the  enforce- 
ment of  same  would  deprive  the  defendant  of  his  property  without  due 
process  of  law;  th.t  the  provisions  of  said  Ordinance  relative  to  mak- 
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Ing  application  therefor  to  be  acted  upon  at  an  annual  Town  Meeting 
f     are  unreasonable,  and  that  certain  other  provisions  of  said  Ordinance 
1   are  unreasonable. 

The  defendant  raises  the  point  thot  since  a  Constitutional 
question  Is  Involved  In  this  case  the  Appellate  Court  Is  without  Juris- 
diction  to  determine  the  same,  and  that  the  appeal  should  have  been 
taken  direct  to  the  Supreme  Court, 

In  numerous  cases  It  has  been  held  that  where  the  trial 
Judge  did  not  certify  that  the  public  Interest  required  a  direct  appeal 
to  the  Supreme  Court,  the  Appellate  Court  could  decide  the  question 
of  the  validity  of  an  Ordinance.   In  the  Inst.nt  case  a  doclslon  as 
to  validity  of  the  Ordinance  In  question  does  not  involve  a  construc- 
tion of  the  Constitution.   Cit^  of  Greenville  v.  No'jLan.  279  111.  App. 
311;  Raymond  v.  Village  of  River  Forest,  350  111.  App,  eo.  The  above 
decisions  would  appear  to  be  conclusive  on  the  point  argued  by  the  de- 
fendant and  this  Court  has  jurisdiction  to  pass  upon  the  validity  of 
the  Ordinance  in  question. 

The  question  for  decision  on  this  appeal  is  whether  an 
Ordinance  which  vests  an  arbitrary  discretion  in  the  electors  of  a 
township  to  srant  or  refuse  a  license  to  engage  in  the  business  o^ 
dealing  in  second  hand  automobiles  represents  a  reasonable  exercise 
o^"  police  power. 

It  is  to  be  obsei-^ed  that  the  Ordinance  with  which  we  are 
concerned  in  this  case  contains  no  rule  or  standard  by  which  those  who 
pass  upon  an  application  for  a  license  may  be  guided  in  reaching  a 
decision  as  to  w-hether  such  application  should  be  granted  or  denied. 
The  Generally  accepted  rule  is  that  an  Ordinance  vesting  such  arbitrary 
discretion  with  reference  to  the  licensing  of  an  ordinarily  lawful 
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business  In  public  officials,  and  which  In  effect  authorizes  the  Issu- 
ing or  withholding  of  a  license  as  such  officials  may  arbitrarily 
choose.  Is  void  as  being  unreasonable.   38  An^  Jur.  Kunlclpal  Corpora- 
tions,  Sec.  337.   In  the  Instant  case  an  arbitrary  -Uscretlon  to  grant 
or  pefuse  a  license  to  an  applicant  thereunder  Is  vested  In  the  electors 
of  the  township  at  an  annual  Town  Keetlng.   There  would  seem  to  be  no 
distinction  which  can  be  made  between  the  vestlnr  of  such  arbitrary 
discretion  In  public  officials  or  in  private  oersons.   In  City  of 
Syanston  v.  Wazau.  3^k   HI.  190  the  Supreme  Court  said:   "Laws  or 
Ordinances  by  which  the  rights  of  a  citizen  have  been  subjected  to  the 
unlimited  discretion  of  an  o-fice.fl,  without  any  rule  or  provision  of 
law  to  govern  or  control  his  act^  are  uniformly  held  unconstitutional." 
In  Cicero  Lumber  Co.  v.  Town  cf_   Cicero,  at  al,  I76  111.  9,  the  Court 
was  'oncerned  with  an  Ordinance  which  forbid  the  use  of  heavy  vehicles 
on  a  pleasure  driveway  except  "upon  special  permission"  of  the  Beard 
of  Trustees,  without  prescribing  any  gene-al  conditions  upon  which  such 
permission  should  he  granted.   The  Court  held  such  an  Ordinance  to  be 
unreasonable  and  invalid,  and  in  its  opinion  had  this  to  say: 

"The  ordinance  in  no  way  regulates  or  controls  the 
discretion  vested  thereby  in  the  board.   It  orescribes 
no  conditions,  upon  which  the  special  oermlssion  of 
the  board  is  to  be  granted.   Thus,  the^ board  is  clothed 

Z^i   ^?\''^'^?u  ^°  -"^^""^   ^^^    privile.-e  to  seme,  and  to 
deny  it  to  others.   Ordinances,  which  thus  invest  a 

^i^'x.^?^"'^^-'-  ?^  ^  ^°^^^  °^  trustees  with  a  discretion 
which  is  purely  arbitrary,  and  which  may  be  exercised 

invo??^  ^^^^*  ^r  ^  favored  few,  are  unre-^sonable  r.nd 
invalid.  The  ordinance  should  have  established  a  rule 
by  which  its  impartial  enforcement  could  be  secured." 

The  Ordinance  involved  in  the  instant  case  fails  to  set  a 

standard  or  prescribe  a  i-ule  to  govern  in  cases  coming  within  the 

operation  of  the  Ordinance,  but  leaves  its  application  to  the  ungoremed 
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discretion  or  „hta  of  the  electors  ,t  the  «,nu,i  Town  Meeting,  Th. 
authority  of  the  electors  of  the  town  to  en.ot  ,„  Cdlnenc.  purm..nt 
\.    to  the  power  conferred  by  statute  Is  not  her.  Involved,  nor  .re  w.  con. 
^  cerned  with  the  validity  of  such  statute.  The  O.dinanc.  ..st  be  held 
to  be  unreasonable  and  therefore  Invalid  because  of  Its  failure  to 
specify  the  rules  and  conditions  with  which  the  citizens  of  the  town 
Of  Bloomlngton  „lght  comply,  and  thus  be  enabled  to  e.ercls.  the  privi- 
lege Of  engaging  in  tte  business  licensed  by  the  Ordinance.  The  busi- 
ness of  realms  m  used  or  second  hand  automobiles  Is  not  one  that  ^y 
be  prohibited  In  itself.  The  People  v.  Bus^  240  111.  336.   Under 
the  Ordinance  In  question  the  business  of  enraging  In  the  sale  o' 
second  hand  automobiles  could  be  prohibited  if  the  electors  at  ,  Town 
Meeting  decided  to  reft.se  any  license  sought  for  the  operation  of  such 
business.   It  Is  obvious  th.t  an  Ordinance  vestin,  such  arbitrary  dis- 
cretion m  the  electors  of  a  township  renders  such  Ordinance  unreasonable 
and  invalid. 

For  the  reasons  herein  Indicated,  we  are  of  the  opinion  that 
the  Order  of  theCIrcuIt  Court  of  KcLean  County  adjudging  the  defendant 
not  s^Ilty  and  holding  the  Ordinance  involved  to  be  Invalid  was  correct 
and  should  be  affirmed. 


Affirmed. 
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APPELLATE  COURT 


STATE  OP  ILLINOIS 


HAY  TEEM,  A.D.  I954 


2    I.Af'52 

THIRD  DISTRICT 


Agenda  No.  8 


Appeal  from 
Circuit  Court  of 
Christian  County 


General  No,  9941 

John  C.  Matthew, 

Plaintiff -Appellee 
vs. 
Leon  Croene, 

Defendant-Appellant . 

Hibbs,  J. 

This  suit  was  brought  in  the  Circuit  Court  of  Christian 
County,  to  recover  damages  claimed  on  an  alleged  breach  of  warranty 
arising  out  of  the  sale  of  breeding  cows.  The  cause  was  tried  be- 
fore the  court  who  entered  a  judgment  for  the  plaintiff.   Defendant 
has  appealed  to  this  court. 

Defendant,  Leon  Croene,  advertised  for  sale  in  the  Taylorvllle 
Breeze-Courier  "22  head  of  bred  Angus  cows  .  .  .".   Shortly  there- 
after two  friends  of  the  plaintiff,  John  C.  Matthew,  examined  the 
cattle  and  told  the  latter  about  the  advertisement.   Subsequently, 
and  before  visiting  the  Croene  farm,  Matthew  read  the  advertisement. 
On  March  30,  1951  he  went  to  the  Croene  farm.   While  there  he 
selected  seventeen  head  at  $290  per  head  and  asked  Croene  to  have 
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them  tested  for  Bangs  disease.  At  that  time  he  paid  Croene  $1000. 
A  subsequent  Bangs  test  Indicated  that  five  of  the  cattle  bo  selected 
either  had  or  were  suspected  of  having  the  disease.   The  remaining 
twelve  head  were  then  delivered  to  plaintiff's  farm  and  the  balance 
of  the  purchase  price  paid  Croene, 

Matthew  claims  that  the  price  he  paid  Croene  was  based  on  the 
going  price  for  bred  breeding  stock;  that  at  the  time  of  tne  sale 
Croene  warranted  that  the  Angus  cows  had  been  bred  to  his  An^us  bull 
and  that  they  would  calve  in  about  three  months  but  only  one  cow 
subsequently  bore  a  calf  and  that  was  a  Hereford  one.   Plaintiff 
claimed,  as  damages,  the  difference  between  the  price  paid  and  the 
price  of  unbred  cattle  on  the  market.   The  trial  court  accepted  this 
measure  and  fixed  Matthew's  damages  at  #832.5 0. 

It  is  clear  that  Croene  advertised  the  cattle  as  "bred  Ang-us 
cows".  Further,  he  testified  at  the  trial:   "I  told  him  (Matthew) 
they  were  bred  to  the  bull  I  bought  with  them.  That  is  one  bull  I 
showed  him."  He,  therefore,  cannot  now  deny  that  he  affirmed  that 
the  cows  selected  by  Matthew  had  been  bred  and  that  this  affirmation 
was  made  at  the  time  of  sale.   While  he  also  testified  he  told  Hat- 
thew  that  he  had  not  seen  the  cattle  bred  and  was  relying  on  the 
word  of  the  person  from  whom  he  bought  them,  he  did  not  qualify  his 
earlier  statement  or  indicate  that  there  was  any  doubt  t^iat  the  cat- 
tle were  bred. 

Paragraph  12  of  the  Uniform  Sales  Act  (111.  Rev.  Stat.  I951, 
ch.  12U,  par.  12)  states:   "Any  affirmation  of  fact  or  any  promise 
by  the  seller  relating  to  the  goods  is  an  express  warranty  if  the 
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natural  tendency  of  such  affirmation  or  promise  Is  to  Induce  the 
buyer  to  purchase  the  goods,  and  If  the  buyer  purchases  the  ^oods 
relying  thereon."   This  section  was  construed  in  beckett  v.  P.  W. 
Woolworth  Cq. ,    376  111.  470,  34  N.E.  (2d)  42?  where  It  was  said: 
"It  is  established  that  no  particular  words  or  forms  of  expression 
are  necessary  to  create  an  express  warranty.  A  positive  assertion 
of  a  matter  of  fact  made  by  a  seller  at  the  time  of  the  sale,  for 
the  purpose  of  assuring  the  buyer  of  the  fact  and  Inducing  him  to 
make  the  purchase,  if  relied  on  by  the  purchaser,  constitutes  a 
warranty."  We  believe  that  the  trial  court  properly  found  that 
Croene's  statement  described  above,  following  his  offer  In  the 
newspaper,  constituted  an  express  warranty.   (Keller  v.  Flvnn.  3/+6 
111,  App.  499,  105  N.E.  (2d)  532;  Meyer  v.  Packard  Cleveland  Motor 
Co.,  106  Ohio  St.  328,  140  N.E.  118,  28  A.L.E.  986.) 

Croene  contends  that  even  If  his  statemeniis  be  construed  to 
be  representations  of  a  material  fact,  Matthew  did  not  and  should 
not  have  relied  upon  them  because  he  had  ample  opportunity  to  examine 
the  cattle.   Matthew  visited  Croene 's  farm  In  response  to  an  advertise- 
ment describing  bred  cattle;  he  negotiated  with  and  purchased  from 
Croene  the  cows  at  a  price  far  above  the  value  of  unbred  cattle  on 
the  market.  We  believe  the  trial  court  correctly  inferred  and  con- 
cludea.  that  there  was  a  reliance  upon  Croene 's  statements.   In 
corrotv.:-  tlon  of  this  it  appears  from  the  record  that  In  the  latter 
part  of  April  of  the  same  year  plaintiff  complained  to  the  defendant 
that  he  did  not  believe  the  cows  had  been  bred.   Later  in  iiUe,ust  he 
made  a  demand  on  Croene  for  reimbursement  for  the  damages  he  had 
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suffered  thereby. 

We  also  believe  Matthew  was  warranted  In  such  reliance. 
Whether  the  cows  were  bred  could  not  be  definitely  determined  at 
that  time  from  observation.   Such  fact  was  peculiarly  within  Croene'. 
knowledge,  If  anyone  had  knowledge  of  It.   Whether  he  was  misinformed 
is  of  no  importance;  he  should  not  have  affirmed  facts  of  which  he 
was  not  certain.  The  peril  of  mistake  was  his.   (Hlcics  v.  r....... 

121  111.  186;  Keller  v.  Flynn.  t.npj-^.^ 

Paragraph  69  (lb)  of  the  Uniform  Sales  Act  provides  that  where 
there  Is  a  breach  of  warranty,  a  buyer  may  "accept  or  Keep  the  ^oods 
and  maintain  an  action  against  the  seller  for  damages".   In  Para- 
graph 69  (7)  the  measure  of  these  damages  Is  fixed  at  "the  difference 
between  the  value  of  the  goods  at  the  time  of  delivery  to  the  buyer 
and  the  value  they  would  have  had  If  they  had  answered  to  the  war- 
ranty".  The  weight  of  the  cattle  involved  here  was  estimated  at 
the  trial  at  750   to  1000  pounds  each.   The  market  price  of  unbred 
cattle  was  described  as  from  25^   to  2?^   per  pound;  the  value  of  bred 
Angus  cattle  was  fixed  by  Croene  at  from  $200  to  $500   per  head.   The 
damages  of  $852.50  fixed  by  the  trial  court  were  well  within  the 
range  of  the  evidence  and  were  determined  in  the  statutory  manner. 

The  Judgment  of  the  Circuit  Court  of  Christian  County  is 
affirmed. 
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APPELLATE  COURT 


General  No.  $^k6 


STATE  OP  ILLINOIS 

THIRD  DISTRICT 
KAY  TERK,  A.D.  195^  ;^^    t   «  ^>- 
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Agenda  Ho.  2 


Error  to 
County  Court  of 
Hancock  County 


People  of  the  State  of 
Illinois, 

Plaintiff -Defendant  In  Error, 
vs. 
Levi  Long, 

Defendant-Plaintiff  in  Error. 

Hibbs,  J. 

On  July  12,  I952  plaintiff  in  error,  Levi  Lon^,  was  arrested 
for  driving  an  automobile  while  under  the  Influence  of  intoxicating 
liquor.  On  July  22,  I952  an  information  was  filed  in  the  County 
Court  of  Hancock  County  charging  the  plaintiff  in  error  with  this 
statutory  violation  and  further  charging  that  on  April  l^f,  1951  he 
was  convicted  in  the  same  county  of  the  same  offense.   After  a  trial 
before  a  Jury  and  a  verdict  of  guilty  he  was  sentenced  by  the  judge 
to  six  months  imprisonment  at  the  Illinois  State  Farm  at  Vandalia 
and  fined  the  sum  of  |100, 

Long  sued  out  a  writ  of  error  in  the  Supreme  Court,  alleging 
among  other  errors,  a  violation  of  his  constitutional  rights,  but 
the  cause  was  transferred  here  because  no  debatable  constitutional 
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question  was  presented.  (People  v.  .Lon...  ii|6  m.  ^^.g.) 

It  appears  that  appellant,  a  resident  of  Cartnate,  Illinois, 
drove  his  1937  Pontiac  to  Keokuk,  Iowa  on  July  12  about  four  r.h. 
In  tLe  early  evening  he  be&an  the  return  trip  to  Cartr^ge,  stopped 
at  a  tavern  at  Hamilton,  a  distance  of  two  ani  one-half  olles  from 
Keokuk.   Aboui;  9:^0  o'clock  the  same  evening  he  resuii^ed  r^is  trip  .ioae 
but  stopped  m  a  ^^arage  driveway  in  ^Ivaston,  six  miles  east  of 
Hamilton,  where  he  was  arrested. 

Two  deputy  sheriffs  of  Hancock  County,  driving  an  auto,  came 
upon  a  1937  or  1938  rontiac  about  one  and  one-naif  miles  west  of 
Elvaston  betr.een  10:00  and  10:30  P.M.   With  the  headlights  of  their 
oar  on  dim  and  maintaining  an  equal  speed  with  the  Pontlac  they  fol- 
lowed it  into  p;iv-iston  where  it  turned  in  at  a  garage.  During  that 
one  and  one-half  miles  the  deputies  observed  that  the  car  ahead  of 
them  proceeded  at  a  speed  which  was  irregulyj-  and  varied  froE  thirty 
to  sizty  miles  an  hour,  '^ent  over  tlie  black  line  .and  off  the  paved 
portion  of  the  highway  and  lost  Its  oiuffler.   One  of  the  deputies 
observed  that  the  license  nuraber  of  the  car  was  886740  and  took  the 
number  down.   Defendant  did  not  deny  that  this  was  his  license  num- 
ber.  When  the  deputies  arrived,  the  defend,-nt  was  just  getting  out 
of  his  car.  He  held  onto  it  and  repeated  many  tlaes,  "She's  got  a 
miss  in  her,"     Both  arrestirui  officers  testified  that  Lon^  had  a 
smell  of  liquor  on  his  breath,  was  unsteady  and  wobbly  on  his  feet, 
that  his  eyes  were  bloodshot  and  was  very  talkative.   Loretta  B. 
Hartrlck,  the  Justice  of  the  Peace  before  whom  the  plaintiff  in  error 
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was  taken  when  arrested,  testified,  that  he  admitted  he  had  been 
drinking.,  be^i^ei   to  be  taken  home  and  not  chiarged  with  drunken 
driving,,  was  talkative,  staggered  In  his  walk,  his  eyes  were  blood- 
shot and  his  breath  smelled  of  liquor. 

The  plaintiff  m  error  testified  that  earlier  In  the  day  he 
consumed  two  bottles  of  beer,  while  at  Keokuk  ate  a  sandwich,  and 
later  drank  another  bottle  of  beer,  rmd  on  his  return  trip  to  Car- 
thage stopped  at  a  tavern  In  Hamilton  where  he  rested  because  he 
was  ill.   He  resumed  his  trip,  and  on  the  way  to  Elvaston,  was  fol- 
lowed by  a  car  with  bright  lights  which  reflected  In  his  rear  mirror, 
speeded  up  to  outdistance  the  oar,  and  falling  that  slowed  do--m, 
hoping  that  the  car  would  pass.   He  further  said  that  he  drove  into 
the  garage  driveway  at  Elvaston  to  check  a  spark  plug  and  to  escape 
the  lights,  that  he  had  raised  the  hood  and  fixed  the  spark  plug 
before  the  officers  arrived.   He  denied  that  his  muffler  dropped 
off,  and  there  is  evidence  that  some  days  after  the  accident  his 
car  had  a  muffler  on  it. 

Appellant  filed  a  written  motion  to  quash  the  information, 
alleging  among  other  things,  that  he  was  arrested  without  a  warrant 
on  July  12,  1952,  taken  before  a  Justice  of  the  Peace  on  the  same 
day  where  a  complaint  was  reduced  to  writing  and  filed  with  the 
Justice;  that  on  July  14  he  was  admitted  to  bail  and  the  cause  was 
continued  until  July  22;  that  while  said  proceeding's  were  pending 
before  the  Justice,  no  hearing  having  been  had  on  the  complaint, 
the  State's  Attorney  filed  the  information  here  involved  in  the 
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County  Court  and  then  dlsmlseed  the  complaint  before  the  Justice. 
He  thereby  claims  that  his  rights  under  the  Statute  were  thereby 
prejudiced.   Where  an  Information  is  filed  In  the  County  Court 
charging  a  misdemeanor  which  has  as  a  part  of  Its  punishment  a 
possible  Jail  sentence,  a  Justice  of  the  Peace  before  whom  a  complaint 
has  been  filed  previously  on  the  same  state  of  facts  loses  all  Juris- 

diction  to  proceed.   (People  v.  Mant^.^res .    ^U^   m  .  ,62  at  P.  .A.. 

People  V.  Johnson.  411  TU.  248  .t   p.  p.q;  .qq^  ^,  ,,T^^^^  ^^^   ,^  ^  ' 

App.  128  at  P^s.  134  .r.c1  1^6. )   There  was  no  error  In  overruling 

the  motion  to  quash  for  the  above  reason. 
I        There  is  a  conflict  in  the  evidence  but  we  cannot  say  that 

there  is  a  reasonable  doubt  as  to  the  guilt  of  the  accused  or  that 

we  should  substitute  our  Judgment  for  that  of  the  Jury.   (?eoDle  v. 

Arnett.  408  In.  1^4:  96  N.R.  (9^)    ^-.^    ^ 

It  is  pointed  out  that  the  Motor  Vehicle  Act  provides  for  an 
increased  minimum  penalty  for  second  and  subsequent  convictions  of 
driving  a  car  while  intoxicated  but  does  not  indicate  how  prior 
convictions  should  be  brought  to  the  attention  of  the  court  and 
Jury.   (111.  Rev.  Stat.  I95I,  Ch.  95t  Par.  144.)   The  prosecuting 
Officer  in  the  cause  followed  the  procedure  expressly  indicated  under 
the  Habitual  Criminal  Act,  alleged  a  prior  offense  and  made  proof 
thereof  at  the  trial  b7  the  records  of  the  County  Court.   ail.  £ev. 
Stat.  1951,  Ch.  38  Par.  602-3. )   While  we  are  aware  of  the  hazards 
inherent  in  permitting  evidence  of  prior  convictions  for  the  same 
offense  to  be  Introduced  at  the  trial  of  a  subsequent  one,  as  was 
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pointed  out  m  People  v,  Lund.  ^82  m.  P13.  46  n.K".  (  ph  )  ...,  thl. 
procedure  has  been  permitted  under  the  Habitual  Criminal  ACt  ^.nd 
the  doctrine  of  the  Lund  case  where  llmltln^i  Instructions  to  the  Jurj 
^''^  "^^^-   (PQople  V.  Lawrence,  '^qo  tu.  4.,^:  ^i  u,i,.    (2)  -.^^  >   we 
do  not  oelleve  the  defendant  was  prejudiced  by  the  method  ei^ployed 
in  this  case.   The  procedure  adopted  was  fair  and  Just  and  In  the 
absence  of  express  statutory  directions  it  was  a  proper  means  of 
achieving  the  result  anticipated  by  the  Statute. 

The  plaintiff  in  error  complains  that  the  County  Court  erred 
m  refusing  his  instruction  No.  16  which  limited  the  Jury  in  its 
consideration  of  the  evidence  of  a  prior  conviction.   The  subject 
matter  of  this  instruction  was  adequately  covered  in  defendant's 
given  instructions  numbered  4  and  1?.   Nor  is  instruction  No.  1? 
given  on  behalf  of  the  People  subject  to  criticism.   It  stated  that 
certain  of  the  People's  exhibits  were  admitted  -only  for  the  purpose 
of  showing-  the  prior  oo^lviction'•  of  the  defendant.   It  cannot  reason- 
ably be  said  that  this  Indicated  to  the  Jury  such  exhibits  did  prove 
the  conviction.   In  any  event,  the  ...uestlons  of  fact  to  be  determined 
by  the  Jury  were  adequately  presented  by  defendant's  instruction  17 
and  other  instructions  ^iven  by  the  Court.   People's  instruction  No. 
16,  to  the  giving  of  which  coiiplalnt  is  made,  was  approved  In  People 
V.  ..allaKe.  3-^.  Ill,  gs;  186  N.^;  ^/rr.   Defendant's  tendered  instruc- 
tion No.  15  was  properly  refused  because  it  atteiipted  to  define  the 
term  "reasonable  doubt".   (People  v.  Fivnn.  ^78  m .  ..1 ;  .«  .  . 
(2d)  49.) 

Only  two  instructions  as  to  the  form  of  the  verdict  were 
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tendered,  one  on  behalf  of  the  People  and  one  on  behalf  of  the 
plaintiff  In  error.   People's  Inetruction  No.  2?  stated  In  euostance 
that  If  the  Jury  find  from  the  evidence  beyond  a  reasonable  doubt 
the  defendant  was  guilty  of  driving  a  motor  vehicle  while  under  the 
influence  of  liquor  and  If  they  also  find  beyond  a  reasonable  doubt 
that  he  had  previously  been  convicted  of  the  same  offense,  then   one 
form  of  their  verdict  should  be:   "We  the  Jury  find  the  defendant, 
Levi  Long,  t;ullty  of  drlvln;;  a  motor  vehicle  while  under  the  influence 
of  intoxicating  liquor,  and  we  further  find  that  said  defendant  had 
previously  been  convicted  of  drivini,-  a  motor  vehicle  while  under  the 
influence  of  intoxicating  liquor  in  the  County  Court  of  Hancock 
County,  Illinois,  all  in  manner  and  form  as  charged  in  the  informa- 
tion." 

Plaintiff  in  error's  instruction  No.  20  advised  the  Jury  ti^at 
if  the  evidence  leaves  in  your  mind  a  reasonable  doubt  of  the  guilt 
of  Levi  Long,  then  the  form  of  your  verdict  shall  be:  "We  the  Jury 
find  the  defendant,  Levi  Long,  not  guilty." 

It  is  contended  that  the  forms  of  verdict  did  not  ^ive  the  Jury 
the  opportunity  to  find  the  defendant  guilty  of  the  offense  alle^^ed 
to  have  been  committed  on  July  12,  1952  but  not  guilty  of  the  prior 
one.   The  evidence  here  supported  the  enlarge  under  which  the  forir  of 
verdict  on  behalf  of  the  People  v,fas  given.   The  plaintiff  in  error 
made  no  objection  to  the  form  of  the  verdict  and  did  not  rec^uest  any 
other  form  except  the  one  to  find  the  defendant  not  guilty.  He  is 
therefore  in  no  position  to  claim  that  error  was  comitted.   (People 
V.  lioran.  360  111.  269.  )In  Bowman  v.  StP.te  (Ind.)  192  N.S.  7=,^.    it 
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18  Bald:   "Complaint  Is  also  made  by  appellant  that  the  court  sub- 
mitted only  two  forms  of  verdict,  but  the  record  does  not  shxcw  that 
^  the  appellant  tendered  or  requested  any  other  forms  of  verdict  cover- 
ing lesser  degrees  of  crime  embraced  within  the  cmr^e  afealnat 
appellant,  and  therefore  no  error  was  committed  by  the  court  as  to 
J    this  proposition  under  the  authoritv|   of  the  cases  heretofore  cited." 
It  is  next  contended  that  under  uhe  section  of  the  Motor  Vehicle 
Act  in  question  here,  the  "court"  is  given  tne  power  to  fix  the 
punishment  where  a  defendant  is  found  ^oiilty  and  that  the  word 
-court"  means  that  the  "jury"  should  fix  the  punishment.  Long 
thus  contends  that  his  punishment  fixed  by  the  Court  in  this  case 
was  erroneous.   In  People  v.  D.vj..  ,4q  in.  .pp.  398:  no  n.p,  p.  ^ 
812  this  court  construed  a  similar  provision  In  another  paragraph  of 
the  Motor  Vehicle  Act  and  held  that  the  word  "court"  meant  the  "Judge". 
This  decision  is  controlling  here.  We  also  believe  that  the  trial 
court  had  authority  to  revoke  defendant's  driver's  license  under  Par. 
35J  Of  the  factor  Vehicle  Act.   (in.  Hev.  Stat.  I95I,  Ch.  95t  Par. 
^^'^'  People  V.  isobvlak.  ^8^  ttj.  4?2:  ^0  n^z.    i2n)   U^c^    ^ 

Plaintiff  in  error  iias  questioned  other  rulings  and  procedure 
m  the  trial  court.   We  h^.ve  considered  such  alleged  errors  and  find 
they  are  without  merit.   Only  one  deserves  co^.ent.   Dr.  Raymond  Sheets 
was  called  as  a  witness  by  Lon^-  and  testified  on  Direct  Examination 
that  the  defendant  suffered  from  a  cardiac  condition.   On  Cross  Exam- 
ination the  State's  Attorney  was  allowed  to  question  the  doctor  as 
to  whether  his  patient  was  addicted  to  alcoholism.   Tnis  was  improper 
and  the  State's  Attorney  should  have  known  it.   Moreover,  the  record 
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discloses  other  remarks  by  the  State's  Attorney  that  were  uxmecesBary 
and,  at  least,  In  poor  taste.  The  representative  of  the  People,  in 
his  zeal  to  win,  should  never,  even  In  the  sllthtest  degree,  attenipt 
by  insinuation  or  otherviise  to  prejudice  the  rights  of  a  defendant. 
(People  V.  Dean,  308  111.  7^;  139  h. E.  37.) 

Althou^^h  the  defendant  denied  his  intoxication  the  evidence 
supports  the  verdict  and  there  does  not  appear  to  be  any  reasonable 
doubt  as  to  the  defendant's  guilt.   While  we  believe  the  conduct  of 
the  State's  Attorney  was  unwarranted  and  without  Justification,  we 
are  satisfied  that  in  this  case  it  does  not  a.^oimt  to  reversible 
error. 

Judgment  affirmed. 
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Agenda  No.  11 

I.A^'^5  3  0 


Appeal  from 
Circuit  Court  of 
Sangamon  County 


In  the  Matter  of  the  Estate 
of  Sarah  Kanner,  deceased. 
#      #       # 

Mandel  Friedman,  as  Co-Executor, 

Petitioner-Appellant, 

vs. 

Archie  F.  Friedman,  Bernard 
Friedman,  Jacob  Rufus 
Friedman,  Adolph  Fried- 
man, Yomen  Bennie  Fried- 
man, Marguerite  Betty  Mil- 
ler, Hannah  Feir  ,and  Rose 
Mund, 

Eespondents-Appellees. 


Hibbs,  J. 

This  is  an  appeal  from  the  Circuit  Court  of  Sangamon  County 
fixing  the  fee  of  Mandel  Friedman,  one  of  the  executors  of  the  last 
will  and  testament  of  Sarah  Kanner,  Deceased.  The  cause  was  heard 
originally  in  the  Probate  Court  of  that  county  where  a  fee  of  ^,000 
was  allowed  for  Friedman  and  also  for  his  co-executor  Rose  Hund.  ' 
Objections  were  filed  by  some  of  the  Kanner  heirs  and,  at  a  hearing, 
the  Probate  Court  sustained  their  objections  and  reduced  the  fee  of' 
each  executor  to  ^:2000.  Friedman  alone  appealed  to  the  Circuit  Court 
where  the  matter  was  heard  ^  nov^.  That  court  set  Friedman's  fee 
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at  $3500.   Frledmaox  contends  that  he  la  entitled  to  no  less  than 
$6000,  and  no  more  than  $9000. 

Appellee.,  heir,  of  Sarah  Ka^er,  oontem  at  the  outlet  that 
the  or^er  of  the  Circuit  Court  la  not  a  final  or.er  and  nance  not 
appealable.   While  It  la  true  that  the  Kanner  estate  la  open  aM 
that  no  final  accounting  haa  been  .ade,  It  doea  not  follow  tnat  no 
final  determination  of  the  executor's  feea  can  be  eade  at  thl.  tl.e. 
It  la  apparent  that  the  laaue  of  feea  In  thla  caae  waa  controverted 
in  both  the  Probate  and  Circuit  Courts.   The  or^er  of  the  Circuit 
Court,  m  the  abaence  of  this  appeal,  would  have  bound  all  partlea 
concerned  as  to  the  matter  of  feea  and  was  l^une  to  collateral 
attack.   It  thus  became  a  final  order  subject  to  review  here. 
(QrlBwmrt  V,  a^,*^^    2U  In.  323.) 

The  Probate  ^ct  provides  that  an  e.ecutor  shall  be  allowed 
reasonable  co.pehsatlon  for  hla  services,   (in.  Bev.  Stat.  1,51. 
Oh.  3,  par.  k90)   and  Friedman  contends  that  thla  court,  on  review 
-y  exercise  Its  Independent  Judgment  as  to  the  reasonableness  of' 
the  amount  allowed  him  In  the  trial  court.   In  this  connection,  he 
oltes  Ol^bert  v.  r.loyd,  170  111.  ^pp.  436  and  Colton  v.  r....,,  ^g? 
111.  App.  558.   In  the  former  case  the  Appellate  Court  for  the  First 
Mstrlct,  f mains  numerous  errors  In  the  trial  proceedings,  reversed 
a  jude^ent  for  attorney  fees  entered  after  a  trial  by  Jury  in  the 
Municipal  court  of  Chicago;  m  the  latter,  the  appellate  Court  for 
the  second  District  reveraed  an  order  of  the  Circuit  Court  of  Knox 
County  fixing  fees  of  an  administrator  and  hla  attorney  and  set  the 
feea  Itself  in  amounta  not  only  different  from  those  determined  In 
the  Circuit  court  but  also  different  from  those  fixed  by  the  County 
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court  in  the  first  Inetanos.   In  both  cases  th«  poKer  of  a  reri.,in« 
court  to  axerclee  an  Independent  Judgment  In  the  matter  of  .uoh  feM 
was  announced.   It  Is.  however,  a  basic  principle  of  appellate  prac- 
tice needing  no  citation  that  flndlr^s  of  a  Jud«e  or  Jury  should  not 
be  disturbed  unless  they  are  manifestly  against  tne  wel^a  of  the 
evidence.  A  corollary  to  this  doctrine  Is  that  the  ooapensatlon  of 
an  administrator  and  his  attorney  are  Matters  peculiarly  wltaln  the 
province  of  the  probate  Judge,  (Peool.  v.  .,-,1,,^  Zyk   111.  551,  128 
"*  "•  ^'*''  °'''^"""  "■   •'^"'l^'l  nnprn;  Elder  v.  u.,...„„-  5I  I,^_  ^pp_ 
662)  and  this  Is  recognized  In  Cotton  v,  Coff.y.  cited  by  appellant. 
Ke  do  not  believe  the  record  In  this  case  presents  any  unusual 
features  which  compel  us  to  Interfere  with  the  Judgment  of  the  Circuit 
Court.   It  is  true  ttet  the  e^cutors  here  were  entrusted  with  the 
administration  of  a.,  estate  of  over  three  hundred  thousand  dollars 
and  that  Friedman  was  called  upon  to  reconstruct  the  accounts  of  an 
elderly  lady  who  kept  meager  business  records.   It  also  appears  that 
Friedman  carried  a  greater  burden  in  the  administration  which  Justi- 
fied the  allowance  by  the  Circuit  Court  of  a  fee  greater  than  that 
allowed  Mrs.  Mund  by  the  Probate  Court.  But  there  is  also  evidence 
that  administration  of  the  estate  has  been  unduly  protracted  and 
that  certain  of  the  Kanner  heirs  have  not  been  satisfied  with  the 
manner  in  which  it  has  been  conducted.   The  Circuit  Court  of  Sangamon 
County  saw  and  l^eard  the  witnesses  in  this  case  and  gave  the  parties 
a  fair  and  complete  trial  4s  ma-  We  cannot  say  that  it  so  nisjudged 
the  value  of  appellant -s  services  that  error  was  committed. 

Judgment  affirmed. 
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Illinois  !«t«t«  Route  no»  3I  pasM*  over     «k«   'tr««t 
in  tJi«  City  of  ^xiTOt*^,    Illinol*.     TaXt  ttiPMt  !■  lnt«PM0t94 
bT  l>x»aiz^«  StJ^«t.     L«k»  StTMit  rung  In  a  £«Q«rei    north  and 
aotJtb  dip««t!«»i«     llPBlrlt     tr««t  iim«  la  •  smmpaI  soutti* 
if«»t#rl7  s»^  nortiwaatwly  dli»««tton.       akt     ti**«t  !•  a  pr«- 
f«r«jtli%l  )a«feM«jr  »w8  «i«i4c«d  with  stop  sl^«  at  tiw  intar- 
a«otlona  of  atrouta,    (?rairia  «tx«at  lQaltida4« }  aa  pr9vl4a« 
by  tba  illtraola  Raviaad  Ptatutaa. 

On  Au^nat  2,  1951  Mauri ea  S,   ftjWhj  ««•  liw  «My 
of  and  riding  j&la  laotorayala  oblong  lain  Straat  In  a  acntbarly 
diraotlon.     Carl  P.  Slalg  waa  tn«  owner  of  a  aotor  ▼w\iola  «uad 
drlvlag  tt»a  smm  an  ?rairl«     tr^t  in  a  gmaral  nortiMaatarlr 
dlraotloa.     Carl  F.  ^nOg  drova  2&1«  autofflobll*    Into  Uka  Ftraot, 
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«»«  ifliill*  in  tlm  Mt  of  aaicins  m  l«ft  turn  In  th«  Brnm,  «h« 
iiot«rar«l«  of  >4iiurlo«  ^v.   ^noby  «oXIltf«a  vlth  tm  motor  v«hioI« 
•f  Cmvl  F*  Slniff  imtf  A«Uiy  wm  ••rioaaly  injured. 

»««ttrlo«  E.  Athtoy  m*d  »  aoit  In  th«  city  Coivt  aT 
AMran^  nitnoift^  acftiAst  c«ri  t^*  i$inig«  lai^ftiiig  th«t  it  «•• 

ttMP(Min>n  tlM  9iir»I««tt  «n<!  n«8lls«iit  operation  of  txis  «ot«r 
v«Mol«  th«t  ho  MM  injiir«4«  «id  that  h«  hlMMlf  waa  in  tlia 

axarolaa  of  d'm  o«Pt  hkkI  oeution  fop  hia  own  aafat-   at  ttM 
tloa  of  tk«  colXittion.     Tii«  <Saf«ndiint  fllad  «  anawar  in  wbiaH 
!mi  dani«4  all  i^ta  of  nagligaaaa  on  iiia  part  trUioli  in  an/  w^f 
contrl  touted  to  tii«  in  jury  »f  ttwi  plaintiff. 

Tina  oaae  %im  aulvmlttatf  to  a  Jury  tinut  found  tiM  iaauaa 
in  favor  or  tiae  dafen(i«»t*     Tha  plaintiff  aotarad  a  notion  for 
m  n«t«f  tJ^inlf  v^iah  iraa  ovarralaA  by  tlia  Ooart»  and  a  Judpiant 
aatarad  in  favor  of  %tm  ilafandant*   slid  it  la  froa  tbia  Judgaant 
t^t  an  i(tp|)«ial  am  ba#n  pirfaatad  to  t^a  Court* 

It  i«  firat  inalatad  th^t  m«  vardiat  of  t^  jurr  is 
ootttrary  ^<»  ^^^  sianifaat  walnut  of  tiia  avldanoa.     In  our  ▼iaw 
of  thla  osui®,   it  ia  not  naoaaaisa<^  for  t^ia  Cpurt  to  paaa  u^ekmi 
till  a  aaaisintant  of  ^Tr^o^t  aa  Ma  tMnK  tha  aaaa  will  iuew  to  ba 
ravarsad  on  othar  gro«Bida«   and  a  new  trid   jPNNita4« 

daotia')  16?  of  C^^tar  9$k  lUiaoia  Haviaad  Statutas 
pro¥idaa  a#  foXlo^ai     '"th»  l>ep«rtM«iit  mmj  la  its  diaoratian 
and  whan  traffia  ot^nditlona  w«yrrAOt  aiyica  action  t^iva  prafaranaa 
to  trafX'ia  v^tm  mj  of  th«  sta^  hl^iwti/a  under  ita  jurladiation* 
up&a  waieh  haa  baei)  oonsvruatad  a  dtom^lw  hard-aiirfai^d  r^adi 
over  traffic  or^Miiaig;  or  ent«rlj%  auoh  hlg^a^r  l^  araetlBS 
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«|^pr«prl«U  atop  algna  or  stop  lisnu  «n<l  In  luch  ••«•  Y«alel«« 
•ntsp^ng  tt|»«R  or  oroaslag  gu^h  hlgtawar  •i»«ll  o<mm  to  a  full  «%«» 
M  n««r  tti«  rt«Jit-of-*#«7  lliw  of  tuoh  Hij^taMa^  as  po«albl*  ond 
rogwdloaa  of  dlxniotioii  •noil  glvo  tiia  yl^tu-of-war  to  Y«&iaos 

It  1«  itclnitt«d  tijat  Lidn  StrMt  !•  o  port  of  Rout*  31 
•f  Illlnol«  Eliskwaj  m6  1«  •Quippoii  with  suoh  highw*/  at^p 
•lgn».     Tiio  iS«femiajat  oI«l»«  tuat  Im  »tappo4  hlo  notor  ▼«aiol« 
bofop*  «mt(»rli«  t«te«  Slomttt  In  90Rq>Uimo«  with  UxX»  ragalotloo, 
M&  tiiat  ^  w««  fte<iualnt«i  witii  tiio  loootlon  of  tix%  lntt.f«ootloo 
of  th«  tm  »tr«»t«  In  qu«»tioD|  tOAt  iw  hatf  obsarvod  tJtM  stop 
•!«»•  Wftoy  tlTO3.     OB  bolng  ft«ie»4  ifhotlsor  iao  stopped  at  ooo  oT 
tli«  atop  slgrjs,  .1©  ai3«w«2?««3j     "4   «t«iil«d  bohlad  ta«  atop  algn," 
m6  furtknf  answ«xs»ds  ''Poasibly  eii«  op  t»«o  oar  langth  bojulai 
it,  b«osBs«  t^aiHB  vox*«  «»pa  al&oa«  of  »,,»     -^^  avidanoa   atiowa 
^«t  at  %h»  Um  of  ta«  aoelcJant  or  t^  ooUlaion  In  qu«atioa» 
tJj*  dafandmit'a  vXai*  tti«»  obafcpuatad  aa  ha  4tp|»«a0had     «ka  -traat 
bf  bui^a  imd  ««8ai  tr««»,  by  what  la  eoanonlf  oallad  a  blind 
•onoar*     f!a  fui^tiwsj?  teatified  that  h«  <S14  not  atop  bctwaaa  tiiat 
ti»#  m4  tiM  tim  th^t  Ji«  imtarod  i«k«  Straat,  but  4id  go  at  a 
¥•«*:?  aloi»  rftta  of  spiMi4^     m  tha  eaaa  ©f  .uttar  Ta.  Siaaian,  329 
111.   /pp.  X63.  we  wara  ^laoiuaix«  tiia  law  ritlntlwe  to  ootopiata 
•HaiVirii^  aidp  algat  bafopa  staring  u^^aB  a  prefepantlal  high- 
way and  «hajp»  ucad  tSiia  iaagtiagas     "W^at  !•  t^  purpoaa  of  a 
•top  aiipi?    C«i?t«iiiay,  it  <to«a  not  aigalfy  that  a  aK>torlat 
ahould  atoi^.  a»«  W»n  blladXy  ppoonad  tiirou^&  a  protactad 
inta?a«etlon  without  d*tawilnin«  that  m  mm  do  ao  witn  r«^on- 
•bla  a^at-,     Tha  «n>«r«top  of  n  notw  vahiola,  when  im  atopa 
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•t  a  prmtmrvi  hlghMa?«  ahoul<t  a«o«vtiilQ  If  h«  •«> 
«fif«l7  ooro»«  auoh  hl^hMia?*       f  tM  oan  not«  b«  alMUld  not 
it*     Mtroif  stopping  tofiMi  plM*  iMi«r  r  stop  sign  <lo«»  not 
nti999wms'ilf  41«oiuvgft  «»•«•  4ut]r«     T2mp«  1»  no  vlrtuo  In  otopplas 
•t  ft  plnoft  wri«n  one  otm  not  ioft*     /  otop  «l«n  is  a  otullen^^o  to 
motorlftta  to  atop  at  a  point  Mioro,  toy  tho  um  of  ono'a  faoultl^a* 
Ofio  o«si  tfafinitttl/  aaoortaia  i\f  tm  «an  adfaly  firoeaed  into  tha 
protaotad  thoroughfiiro.     Ualssg  tha  laagu^a  of  tiia  om^mimXA 
Oftoe,  auprmt  tra  oar  thBt  the  XiKi^r  will  not  tolarata  t^a  nbaurdlty 
of  ft  isoto3»i3t  SArlzig  th««t  ha  at^^d  at  »  tn3*oU(Sh  atraat  but  did 
not  aaa  tmothar  v«blol«  witn  whlah  Im  eollldad  aa  Urn  pf>eooo4atf 
into  the  intaraeatlon^  whan  It  Is  a4,\«lb>vloua  tHAt  if  ha  had 
•toppad  jsna  Icmked  ha  would  hava  Batn   tha  Tahlala**     visat  va 
•aid  In  that  o%a«  la  vary  applle^bXa  to   tha  f aata  in  tha  praaant 
Dam^m     It  la  our  e^noluaioB  th»t  tlia  daf«Jv'^»nt  did  not  oo^pXy 
with  ttia  imt  t^lsitlva  to  obsarylni^  tha  atop  v«1cb»« 

Cloag^ftlnt  la  mada  in  ragaz^  to  inatrv^otiona  glvan  <m 
toahalf  of  tha  dafandant  tor  tl»  Court,     the  flrat  ^^fgtvp^  9t 
Xnatruotion  ??o.  IX  la  aa  followi:     **Th^   "o\a»t  inatr^'oto  toa 
3^7  l^at  t»i«  faot  th«t  ^*a  dafandant*3  sutoroMXa  eaaC  into 
oolllalon  wltk  tha  plaintiff »a  wotoroyoXa  doea  not  readar  ^^ 
d«fe»d«ot  XlahXa  to  v«9pm4  in  damagaa.**     I^a  la  folXowad  fcjr 
another  paragrapli  tlM^  dlreots  •  vardlot.     Ta^  aaaond  paragy  iph 
dees  not  fHiX*it«  to  tha  flse^st  paragraph  and  It  waa  ai»ro3»  to  n.Xva 
taia  inatpuetlon.     Inatx^otlOB  »©•  I3,   in  tailing  tiia  Jury  w^hat 
vaa  naaaaa««rr  Cor  tha  plaintiff  to  prove,   tha  flrat  pvagraph 
la  aa  followaj     "That  at  mi6  ImadlataXr  prlcr  to  tiis  aooldaal 
la  cuaation,  tha  plaintiff  waa  aot  guilty  of  mr  nagllisMM 
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iHtl^  •ontrtbutvd  to  onus*  sal^i  a«nl4«ot»*     It  oalts  oo*  ▼•17 
nmemBBmrf  «l«iMiat  lii«t  th«  tmie^lg%nM0  ii  mtj,  mimt  b«  th« 
ll^?oTtm<it«  oau««  of  %h«f  aeoldant* 

7iNitru«tldii  M««  19  In  part  !■  «■  followsi     "tim  in« 
atruetionii  given  to  tba  juz»f  br  th*  Cotvt  nvuit  b«  ao««p%«<l  by 
thwM  AS  the  law  govomirsg  tha  OHM*     Tb«  juz>>'  will  not  b«  ju«ti* 
fXttd  in  finding  m  v«rdi«t  •«mtr«r/  t«  th«  Ihm  laK  down  In  tb» 
lBtttira«tlo7)««     MM1«   tia«  jUT/   «r*  th«   ju4g««  of   tiM  f  A«ta  in 
th0  •«!••«  it  is  tb*  duty  or  th«  Jur/  to  dl«t«pain«  ■uei  fiiott 
rr<jm  the  I«if  Ml  IftXA  down  in  the  Inatimetione  of  the  Court." 
The  ii|»pell«e  tttoilte  th?»t  this  inetruetion  ie  erroneous^  but 
he  elaissa  thf«t  it  wttu  not  pre Juilieiel*     With  tiiis^  we  cimnot 
ttjgf^^   ft«  the  instruction  st«kt«s;     "It  is  th»  dutf  of  the 
jursr  to  deteipmine  su«h  f a«ts  from  the  I«m  as  laid  down  in  the 
Instrttetiona  of  the  Coitrtt**     h^^«»  i^  should  nsve  b«en  th^t  the 7 
mmt  det#niim  the  f aats  from  the  eridsnee  in  the  esse,  and  b« 
eevemed  bj  t!s«  law  as  laid  down  In  the  instruetlons  of  the 
C<mrt* 

1D«£«n€i^t*s  tnatr^etions  l$o«  10«  11«  12»  13^  ll^»  15» 
16  and  ai  dire«t  a  vemliat  «ad  and  with,  t.i«t  the  jur/  should 
find  the  defendant  not  guilty,  or  the  plftlntlff  oMmot  reoorer* 
1»  tha  aa»«  of  Bainr  irs«  E^rold  1^i4ai!»aen»  froa  th«  second  district* 
337  111.    ^pp.  327^  aev«n  of  t&e  defendsotU  lnstruGti<^iS  aoipnasisad 
the  ^tf  of  the  plaintiff  to  exercise  dt^  oars  and  be  fraa 
aoatribtttsuftf  n«gligea«a«     in  diaeuasing  the  iserlts  of  the  ia« 
•tructi ans»  wa  use  this  langu«|^at     "t2iera  eould  be  only  cee 
purpoee  in  hwrlng  the  trial  aourt  re«M3  to  th*   jur     aeven 
different  tiwas  a  pronounaaaiaBt  that  *the  plaintiff  wust  be 
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fr««  of  •ontrllmtavy  iMgllgMiM*  *   mn4  ttut  «■•  to  unduly  pr«- 
Ju<Sio«  tii«  jury  ajifttnat  ttut  plaintifr*     Th*  Jurj  •attl4  rnj 
••all 7  h«v«  •on«ludi«d  tlukt  ttM  trlftl  Juds«  wm  isakln*^  aa^tear 
iWSiiiMnt  in  btthmir  of  Ui*  <l«f«ad«rit«     it  !•  not  uMiatural  f«r 
*  jupf  to  hiivt  afTftttt  ir«sp«ot  for  th«  wl«4<ni  of  ttm  trial   oourt* 
tilc«wis«  it  la  not  unraaacmabla  for  ttum  to  adopt  th«  Tlawa 
that  ^ft  oourt  wppwmktly  ontortalns*     M^tum  tba  oourt  talla 
than  repoatadlr  th^tt  'tii«  plaintiff  emmot  raoovor*  or  that 
*%ti«tr  moBt  find  tha  dafaadMt  not  gulltj**   tiia  Jurj  maj  ^llava 
that  th«  oourt  la  of  ^«  opinion  that  th«  ▼ardlet  anoulc  b«  for 
tha  daf and «iat«     ^o  ea»  «(09iin^.  into  our  oourta  for  radraaa  of 
wrong*  dona  tiian  •hettld  km  raqutrad  to  baar  t:ia  onua  of  Hils 
dlaadvantigo*'*     It  w«t  vtmsp  to  ^va  so  nany  instructions 
dirtotinn  a  vardiot* 

i:«f«ndi^t*s  Instruotien  Wo«  23.  should  not  hsva  basa 
glYonji  as  it  Is  repotition  of  a  p«i*t  of  tnatrttoti«m  ^o«  10* 

Ii8  addition  to  tha  ragulsr  vordict  o£  ths  jurrt  thoy 
Mud*  ft  spool  ml  flfldiag  as  foXXotfst     ^Thti  pary  raeoasMnds  a 
tmiaMtikj  stop  at  this  intsrssstion*     Mao  soaa  action  about 
th§  ▼ialbllltj  on  said  oomar*     X^ake  and  ^airia  ^tra«t«* 
Aftor  thft  r«tur»  of  tm  v«rdlot«   Umi  plaintiff  askad  laave 
to  file  siac  affldsvits*     Fiva  of  tli^  jur<»>8  m<^  ona  husband 
of  o»e  of  th#  Jfur««»a»  that  fiv«  of  the  jurors  during  tha  trial 
had  @ozis  out  to  th«  ssons  «f  t^  sssidant*  iriawsd  tiw  saa»t 
and  nsda  tasts  In  ragard  to  sssing  sars  f^pproashing  sa  Lain 
$traat«     *!%«  Court  t^Sum^  to  allon  thaaa  affidavits  t«  bs 
filad,  or  to  oonsldar  tiiaia*     Tt  has  rspsatsdly  ba«o  hald  that 
ftffidarlts  of  jurcKTs  to  lspss#t  their  vardiet«  is  not  Allwad« 
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not  b«  »noif«4  to  laq^taib  th«lr  verdict.       t  wa.  ••rtalnlj 
highly  Isippoptr  for  ttim  juwirf  to  go  out   «iwl  vlow  «»•••  pro«i»oo. 
••yooiaiy  «  ooiuiidoratolo  tlwo  aftor  tho  Moldont  bijjponod,  waon 
tlwvo  HM  no  ovldttDO*  tlirtt  the  oornor  ond  %im  surrouxMlaco  ^rm 
In  ti»  •!«»  ooiKlltlon  m  tlwy  wopo  ot  th»  tl»o  of  tlM  MOidont. 

otBp  ikttoQtiOQ  hfto  not  boon  oollod  to  ony  oooo  wttoro 
It  would  not  b«  pro|»if  for  anothor  pepoon,  not  a  J>»«r  to  toU 
what  iM  a«tf  tl»  iwor«  do  th*t  woo  liwpoper  in  rogord  to  tsio 
eooo,  m4  we  think  tan  ofi'ldavlt  of  Donald  W.  Orota  ^o  moo 
not  a  JuMPOP,  alwild  haw  boon  oonolderod.     For  tn«  roaoeno 
bofom  »tKto4»  %'m  jodgjaont  of  tha  trial  oourt  ii  roTorood, 
a»d  tha  oaatoo  ponondod  for  a  now  trlol* 

f'ovorood  essd  ronaodoU* 


Up,  Jiaattoo  Andowwa  to<rfc  no  pwt  In  tHo 
o@n»14op«tlon  or  dotepistnotlon  of  talo  ooim* 
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AFVSLLAfB  COOKT  OP   ILLIKOrS 

SECONi.  LiSTFICT 


Ac«b4«  Wo.   6 


RAY  ASKEY, 

Plaintiff  •iAp9«ll«« 

kSXOl,^  dmmiRUt  and  AL'/IR  22PSIB, 
D«f end  aat  s«Appal lau  t a 


Appeal   fron  the 
Cijpoult   Court  of 
Staplianaon  County^ 
Illinola. 


Tha  plaintiff,   Bay  Aake?,  aaeks  to  raoorar  1b  a  suit 
in  the  CIrouit  Court  of  Staphenacm  County «  for  damagaa  to  hia 
F«pd  truak  eauaed  li3  an  Interaaotion  Moidantf   involvlDK 
another  truek  ownad  by  the  defondantj^   'Arnold  rnaubuaJol  and 
AlTln  ^Ipsle,   tha  drlvar  of  a^ld  truok  for  hnaiubttahl* 

It  ia  ^argad  In  tha  aonplsint  tixat  thm  plaintiff 'a 
truck  Maa  being  drlTon  by  a  «aD  by  the  naesa   of  Janaen  and  at 
tiia  tlna  of  the  aooldant  In  quaatlon  Jaaaan  vaa  ualng  ortfiaary 
eare  for  the   safaty  of  hiaaalf  and   tha   truok  oa  waa  drlTlog* 
Tha  daf«ndanta  filed  an  anavar  and  danlad  tha  allagatioo  of 
nasllgenoa  on  their  pArt,     Whan  tha  osoidost  oeeurrad,  plain- 
tiff 'a  truck  waa  balng  driven  in  an  aaatarly  diraetion,  and 
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tiM  d«fti>daitt*   truck  In  a  northerl/  dlrtotlon,    tnd   tht  truoka 
aollid««i   «t  th«   int«r»eetlon.      't  tn«   »outt3a#«8t  »om«r  of  t^ 
int«r««etlon  th«rft   i«   a  fw-m  r««ld«no«  with  outbuildings   and 
tr««a  0©  tiiat   the   vl«w  ol'   a  driver  ».:olng  north  or  ona  ^oiag 
•  aat,  would  be  parti allr  obatruot«d«     Tha  oaaa  wsa   triad  bafora 
a  Jupj  that  found  tJtia  iaeuaa  In  favor  of   tUa  plaintiff  wad 
aaaaaaad  aia  diaraaigaa  at  fl500« 

It  la  atlpulatad  that  If  tha  plaintiff  waa  antltlad 
to  reoover.  Ma  dtusagaa  ahotald  b«  $1500.     Tha   Court  anterad 
judgjBafnt  on  tha  v^roiot*      Tha  dafandant  f  i3s  d  a  notion  for 
Judgwant  notwl that ending  the  vepdiot,     Thia  wotlon  was  over- 
ruled,  ana  tarn  defcnd^ut  aa«  parfeetad   an  app««i    to  fciis   Court 
to  r9v«iv»9  thta  judgaant. 

Tha  dafandmita  did  not  flla   a  action  for  a  nw  trl«l« 
Th9j  do  not  olilBi  th«t  thera  waa  any  ©rror  in  tha   adniaaion  of 
•vldftiiee«   or  instructions  given  br  the    >ourt,    ao  it   ia  puraly 
one  of  f  flat  as  to  wh«»th«r  tiiere   is   any  avldcnee  to  auatain 
HM  fV9di||i»     Tha  only  Kltnaaaaa  eallad  were  tha  drlvera  of 
tha  two  trucks*     At  tha  time   of  the  aaoident  in  quaatlon  thara 
vtT«  n©  stop  aigna,  ao  neither  rosd  Wfts  a  prefarentiA    alghway. 
Tha  plA.lntlfr*s  driver  taatified  th*it  he  entered   the   Intar- 
aaetion  flrat  !md  thought  he  h»d  tia©  to  crosa.     The  dafandsnt* 
Zipale,   testlfiad  thst  ha  amt  tm  plaintiff's  truck  five  or 
alx  hundred  feat  imnj,  ao  ha  knaw  that  tha  plaintiff's  truek 
WRS   !=?bout  to  paaa  through  the  Intaraaatlon.     In  a  aaaa  of 
this  kind  nverr  preauwptlon  wuat  ba  decided  in  favor  of  tha 
plaintiff  md  If  there  la  an?  avidenoa  ttiat  auat«lna  thia 
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Judg-nl,    It  »u.t  h.  .mivM.     WHat  w..   .«id   l„   th.    «...  of 

Bl««,b  Tu  0.t«,   366  lU.  273  1.  •ppllo«bl.   to  th.   f,et.   in 
tm.  e»0.      It  !•  there   eteted,   -If  the  .ato»obll.  w„  f„ 
enough  w«T  «t  the   tlxne  to  have   juatlfled   e  pereon  in  the 
exerel.  of  ordinary  cw-e   to  tt^.  aated  ..  tne  plelatlff  old. 
It  woul  «ot  neee.e«ril7  indicate  euoh  e  lack  of   cw-e  on  the' 
part  oJthe  plaintiff   ^  would   «.ount,   in  lew.   to  negUgenee. 
The   cuitlon  of  contributor.  negllg«,oe  i.  one  which  i,  pr.. 
emlnonLy  a  fact  for  tm   eonalderatlon  of   a  Jury.     It  cannot 
be  delhed  in  exact  terms   and  unle.,  tt  c«n  be  .^d   th.t   the 
•otimof  a  pereon  is  eU«rly  «d  palpably  negligent,   it  i. 
not  wMn  the  province  of  the   court  to  aub.titute  it.   Judg. 
mart  >r  that  of  a  jur:/  which  1.  provided  for  the  purpoee 
of  dadiag  thla  aa  well  .a  the   other  que.tiona   in   the   caae." 

tteder  the  evidence  in  thU  c.ee,  we  can  not  aay  a.  a 
.^att.of  law  th^t  the  plaintiff.,  driver  waa  guilty  of   con- 
trlbor^  nagligenee  th«t  waa  the  proximate  eau.e  of  the 
plallff «8  injurlea.     T^ierefore,   the  judg»ant  of  tne  trial 
ceurtiiould  be  and  is  affirmed. 

JtMigMent   affirmed. 

^J^^l^lf  Anderaon  took  no  part  in  tae 
««nald oration  or  deter^astlon  of  thi.  caae. 
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